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Cultural Diversity at the 
Background of the European 

Debate on Values - An Introduction 

Gabriel  N.  Toggenburg* 
 

 

Summary:  1.  The discussion on "European values":  syst em-imanent  but  most  

prominent  in t he recent  years.  – 2.  The not ion of  "European values":  foundat ional 

values,  European ideas and common legal principles.  – 3.  Communit ies of  values:  

t he quest  for homogeneit y.  - 4.  The case of  (cult ural) diversit y.  

 

1.  The discussion on "European values": system-iman ent but most 

prominent in recent years 

Values are highly t opical in t he cont ext  of  European int egrat ion.  Not  so many 

years ago one could have speculat ed whet her Fin-de siecle-Europe wil l  be no 

more a vehicle for i t s t radit ional values,  but  a mere end in it sel f  which risks 

loosing any deeper raison d’ et re.1 However,  i t  was t he end of  t he last  and t he 

beginning of  t he new cent ury which saw t he Union submersed in an omnipresent  

debat e of  unprecedent ed int ensit y on it s underlying values,  on ways t o cont rol  

t he observance of  t hese values and on t he Union’ s const it ut ional ident it y in 

general.  

When searching for t he fact ors which brought  t his t radit ional ly quit e quiet  

t hemat ic soup t o boil  one might  ident if y at  least  a quadriga of  cat alyst s:  t he 

draf t ing of  a Chart er of  Fundament al Right s in 2000,  t he so-cal led Aust rian crisis 

in t he same year,  t he t urmoil  on t he landscape of  int ernat ional pol it ics af t er 

 

 

*  Researcher at  t he European Academy Bolzano/ Bozen and PhD researcher at  t he 
European Universit y Inst it ut e.  

1  See J.H.H.  Weiler,  Fin-de-siecle Europe:  do t he new clot hes have an emperor?,  in 
J.H.H.Weiler,  The const it ut ion of  Europe,  1999,  Cambridge Universit y Press,  pp.  238-
263,  at  pp.258-261.  
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Sept ember 11 in t he year t o fol low and,  f inal ly,  during 2003,  t he work of  t he 

European Convent ion draf t ing t he new const it ut ional t reat y of  t he European 

Union.  This “ valueising”  quadriga covers t he whole spect rum ranging f rom a 

more legal search for a specif ic cat alogue of  fundament al “ r ight s”  (wit hin t he 

Convent ion draf t ing t he Chart er),  a broader const it ut ional process of  sel f -

ident if icat ion covering also t he Union’ s pol it ical  obj ect ives,  i t s scope,  and it s 

ident it y (wit hin t he Convent ion draf t ing t he const it ut ional t reat y),  f inal ly a 

quest ion obviously oscil lat ing bet ween law and pol it ics,  namely how t o react  i f  a 

member st at e supposedly inf r inges (supposed) European values (as has happened 

in t he course of  t he Aust rian crisis) and,  last  but  not  least ,  t he highly pol it ical  

search for t he st ance of  t he European Union in a new value debat e at  t he global 

level (induced by t he t errorist  at t acks and t heir ef fect s on t he t ransat lant ic 

part nership and t he relat ionship bet ween “ t he”  - no more monol it hic - West  and 

t he (even less monol it hic) Islamic world)).2 

But ,  of  course,  t he value debat e in Europe cannot  be conf ined t o t hese 

prominent  and recent  fora.  Rat her every pol it ical  syst em produces on a 

permanent  basis debat es on values and t r ies t o provide solut ions for conf l ict s 

bet ween t hem.3 These f r ict ions and asymmet ries cal l  for repl ies by t he Court s as 

wel l  as by t he arena of  pol it ics.  The unique est abl ishment  of  pol it ical  accession 

crit eria in t he course of  east ern enlargement  shows how a value such as e.g.  t he 

“ respect  f or  and t he prot ect ion of  minor i t ies”  is raised by t he pol it ical  scene but  

lef t  in sequence for furt her "digest ion" t o t he legal syst em.4 In ot her cases t he 

quest ion of  common values arises when having t o f i l l  new European legislat ive 

compet ence areas wit h concret e pol it ical  cont ent .  This is happening e.g.  in t he 

 

 
2  An i l lust rat ive example for t his new insecurit y serves an art icle in Der Spiegel:  “ Der 

Glaube der Ungläubigen.  Welche Wert e hat  der West en?,  in:  Der Spiegel 52/ 2001.   
3  For t he phenomenon of  mult icul t ural ism see in t his volume t he cont ribut ion C.  

Piciocchi,  Europe faces cult ural  diversit y:  t owards a European mult icul t ural  model?,  
who argues t hat  t he lat t er provides a forced aut o-def init ion t o t he single st at es.  

4  Minorit y prot ect ion is a "Copenhagen crit eria" but  was not  included - in cont rast  t o al l  
t he ot her pol it ical  crit eria of  Copenhagen - in t he l ist  of  Art .  6 EU as est abl ished by 
t he Treat y of  Amst erdam.  See on t his e.g.  B.  de Wit t e,  Law versus Pol it ics,  European 
Universit y Inst it ut e RSC No.  2000/ 4 or G.  Toggenburg,  A rough orient at ion t hrough a 
del icat e relat ionship,  in European int egrat ion onl ine papers 
(ht t p: / / eiop.or.at / eiop/ t ext e/ 2000-016a.ht m).   
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f ramework of  t he EU immigrat ion pol icy.5 Ot her debat es again evolve wit hin t he 

f ramework of  supposed or de iure exist ing f r ict ions bet ween cert ain pol icy areas 

and t he common-market  driven “ skelet on”  of  t he European Union.  The “ t rade 

l inkage problem”  in t he area of  cult ure6 or t he sit uat ion of  t he EU cinema pol icy7 

serve as good examples in t his respect .  Last  but  not  least  i t  would be short -

sight ed t o l imit  a met a-debat e on t he value discourse t o t he EU syst em as t he 

lat t er is signif icant ly inf luenced by ot her regional syst ems such as t he Council  of  

Europe or t he OSCE as wel l  as by t he nat ional syst ems t hemselves.8 The f ora and 

cont ext s host ing t he European value debat e are t herefore count less – some,  l ike 

t he European Convent ion in Brussels,  prominent ly exposed t o t he l ight  of  publ ic 

at t ent ion,  ot hers,  l ike a local Court  room,  hidden in si lent  corners of  t he 

pol it ical  syst em.  

 

2.  The notion of "European values": foundational values,  European ideas 

and common legal principles 

Due t o t he fact  t hat  t he “ value debat e”  gained in t he last  years a prominent  

posit ion in publ ic discourse,  t he not ion of  “ European values”  became epidemic in 

usage.  Taking del iberat ely t he risk of  oversimpl if ying it  is here submit t ed t hat  

discussions circulat ing around t his foggy not ion are usual ly based on one of  t he 

fol lowing t hree dif ferent  pre-percept ions of  what  “ European values”  refer t o.  

First ly,  European values are of t en referred t o as t he pol it ical  movens underlying 

t he European Communit ies (in t he fol lowing:  foundat ional values).  Secondly t he 

t erm “ European values”  arises regularly in t he debat es on t he “ European 

 

 
5  See in t his volume t he cont ribut ion by M.  Bia,  Towards an EU immigrat ion Pol icy:  

Bet ween Emerging Supranat ional Principles and Nat ional Concerns.  
6  See in t his volume t he cont ribut ion by R.  Neuwirt h,  The “ Cult ural  Indust ries” :  A clash 

of  Basic Values? A comparat ive St udy of  t he EU and t he NAFTA in t he Light  of  t he 
WTO, cont ribut ion in t his volume.  

7  See in t his volume t he cont ribut ion by A.  Herold,  Bet ween Art  and Commerce:  
Const it ut ional Cont radict ions wit hin t he Framework of  t he EU Film Pol icy.  

8  It  is t herefore not  only legit imat e but  st r ict ly necessary t o focus in t he area of  
minorit y r ight s also and especial ly on t he development s in t he Council  of  Europe.  
Compare in t his respect  in t his volume t he cont ribut ion by K.  Henrard,  The Prot ect ion 
of  t he Roma:  t he European Convent ion of  Human Right s at  t he Rescue of  a 
Cont roversial  Case of  Cult ural  Diversit y? 
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ident it y” .9 In t his cont ext  one refers t o dif ferent  more ideological or 

ant roposophic st ances as “ European values”  (in t he fol lowing:  European ideas).  

These European ideas t ry t o sket ch a hidden ideological agenda or a common 

cult ural  backbone of  Europe and it s int egrat ion process and t ry t o draw t he 

prof i le of  a specif ic European ident it y.  Thirdly t he t erm “ European values”  labels 

t he legal acquis communaut ai re surrounding concept s such as respect  for human 

right s and fundament al f reedoms,  l ibert y,  democracy or t he rule of  law.  Since 

Maast richt  t hese “ common pr inciples”  (in t he fol lowing:  common legal 

principles) are enshrined in t he t reat ies,  namely in Art icle 6 EU (former Art .  F 

TEU).  The lat t er circle of  values is nowadays t he most  prominent ly posit ioned 

value-reference in t he t reat y.  However t he t reat y speaks in t his int ernal 

dimension not  of  “ values”  but  of  “ principles” .  “ Value”  was a not ion reserved t o 

t he realm of  t he Union’ s ext ernal relat ions.10 The current ly proposed 

const it ut ional t reat y does however make use of  t he t erm “ values”  not  only in t he 

preamble but  also in t he provsion on t he common legal principles,  namely it s 

Art .  II-2 (“ The Union’ s values” ).  

 

It  is a commonplace t hat  t he Communit y began mainly as an economic 

“ Communit y of  int erest ”  and developed only slowly t owards a pol it ical  

“ Communit y of  values” .  However it  is also obvious t hat  t he Preamble and Art  2 

of  t he t reat y est abl ishing t he European Communit y invoked already in 1956 (at  

least ) a t r init y of  values.  These foundational values  consist ,  f irst ly,  in creat ing a 

pol it ical  area of  f reedom and int ernat ional peace (as opposed t o t he experiences 

made in t he t wo World Wars),  secondly,  in producing welfare in an area of  

market  economies (as opposed t o t he command economies under Communism 

t hen reigning in al l  of  East ern Europe) and,  t hirdly,  maint aining a proj ect  which 

 

 
9  Just  see as an prominent  example t he ” Chart er of  European ident it y”  adopt ed by t he 

Congress of  Europa-Union in 1995 (t he working group elaborat ing t he Chart er has been 
inspired by t he speech t o t he European Parl iament  by Vaclav Havel on March 8t h,  
1994).  It  says:  ” . . .Fundament al European values are based on t olerance,  humanit y 
and f rat ernit y.  Building on it s hist orical  root s in classical  ant iquit y and Christ ianit y,  
Europe furt her developed t hese values during t he course of  t he Renaissance,  t he 
Humanist  movement ,  and t he Enl ight enment ,  which led in t urn t o t he development  of  
democracy,  t he recognit ion of  fundament al and human right s,  and t he rule of  law. . . ”  
See onl ine ht t p: / / www.eurplace.org/ diba/ cit t a/ cart aci.ht ml 

10  Art .  11 par.  1 EU est abl ishes as an obj ect ive of  i t s foreign pol icy t o “ safeguard t he 
common values”  (see also Art .  27a par.  1 EU).   
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produces an ever higher degree of  int egrat ion (as opposed t o t he experienced 

result s of  nat ional ism and isolat ionism) and t hereby an “ ever  closer  Union” .11 

The foundat ional values are pol it ical  in nat ure but  also boil  down t o concret e 

t reat y obl igat ions (a fact  which is especial ly obvious in t he case of  t he EU’ s 

commit ment  t o t he market  economy).  

The European ideas ,   on t he cont rary,  point  t o commit ment s and convict ions 

which hardly can be nailed down in legal t erms or ident if ied in t reat y provisions.  

Their legal value is weak and even t he pol it ical  consensus underlying t hem is 

shaky.  It  remains dif f icul t  t o def ine what  is “ European”  and what  not .  This 

despit e t he fact  t hat  Europe was in hist orical  t erms t he only cont inent  which was 

def ined by it s inhabit ant s and not  by any (imperial ist ic) ext ernal inf luence. 12 The 

normat ive doubt s underlying t he European ideas do however not  abat e in t heir 

pract ical  import ance as show e.g.  cert ain subcut aneous element s in t he 

discussion surrounding t he accession of  Turkey.13 An i l lust rat ive example for t he 

drawing of  a European ident it y t hrough European ideas is t he percept ion of  

Europe as a communit y buil t  on t he t hree mount ains of  t he Akropol is,  t he 

Capi t ol  and Golgot ha,  st anding respect ively for t he Greek cult ural  herit age,  t he 

Roman legal syst em and Christ ianit y. 14 Ot hers st ress t hat  t he Union builds on t he 

remembrance and rej ect ion of  shoa,  fascism and nazism as l ieux de memoire of  

European int egrat ion.15 Ot hers again focus on t he ideals of  t he Enl ight ment .  Bot h 

import ance as wel l  as descript ive l imit s of  t he European ideas could be very wel l  

 

 
11  Art  2 TEC read as fol lows:  ” The communit y shal l  have as it s t ask,  by est abl ishing a 

common market  and progressively approximat ing t he economic pol icies of  member 
st at es,  t o promot e t hroughout  t he communit y a harmonious development  of  economic 
act ivit ies,  a cont inuous and balanced expansion,  an increase in st abil i t y,  an 
accelerat ed raising of  t he st andard of  l iving and closer relat ions bet ween t he st at es 
belonging t o it ” .   

 The preamble of  t he Treat y st at es t hat  t he founding fat hers were commit t ed t o ”  
st rengt hen peace and l ibert y”  by ” pool ing t heir resources”  and t hey cal l  ”  upon t he 
ot her peoples of  Europe who share t heir ideal t o j oin in t heir ef fort s” .  

12  See W.  Köpke,  Was ist  Europa,  wer Europäer?,  in Das gemeinsame Haus Europa (edit ed 
by t he Museum für Völkerkunde Hamburg),  1999,  pp.  18-29,  at  p.  18.  

13  Or consider t he specif ic connot at ions a (far) r ight  wing part y in German or Aust ria (in 
dif ference t o let s say Belgium) encount ers at  European level:  an asymmet ric ef fect  of  
t he ant i-nazism as l ieux de memoire of  European int egrat ion.  

14  This concise met aphor seems t o st em f rom t he former German president  Theodor 
Heuss.  See for furt her elaborat ion H.  Graf  Huyn,  Drei Hügel:  Das Fundament  Europas,  
in Grundwert e Europas,  St ocker Verlag,  Graz,  1994,  p.  21.   

15  W.  Schmale,  Geschicht e Europas,  Wien,  Böhlau Verlag,  2000,  p.  287.  
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det ect ed in t he role e.g.  t he not ion of  “ Christ ian values”  in general and “ god”  in 

part icular played in t he work of  t he Convent ions draf t ing t he Chart er of  

fundament al r ight s16 and t he const it ut ional t reat y17 respect ively.  Once one of  

t he st rongest  unifying forces in Europe, 18 churches and Christ ianit y nowadays 

encount er dif f icul t ies in building an al l -embracing ideological mirror of  t he 

European real it y.  

 

The not ion of  European values as common legal principles  is,  legal ly 

speaking,  t he most  relevant  not ion and lends it sel f  t herefore t o be focused on 

when t alking about  “ const it ut ional values” .  These values not  only express a 

common convict ion of  t he Union but  t hey also est abl ish prominent  guard rai ls for 

 

 
16  The preamble of  t he Chart er st art s saying t hat  “ The peoples of  Europe,  in creat ing an 

ever closer union among t hem,  are resolved t o share a peaceful  fut ure based on 
common values.  Conscious of  i t s spir i t ual  and moral herit age,  t he Union is founded on 
t he indivisible,  universal values of  human dignit y,  f reedom,  equal it y and sol idarit y;  i t  
is based on t he principles of  democracy and t he rule of  law.  It  places t he individual at  
t he heart  of  i t s act ivit ies,  by est abl ishing t he cit izenship of  t he Union and by creat ing 
an area of  f reedom,  securit y and j ust ice….” .  See OJ 2000,  No.  C 364,  18.  December 
2000,  at  p.  8.  Not e t hat  (only) t he German wording put s more emphasis on t he 
rel igious dimension by using t he phrasing “ Bewußt sein ihres geist ig-rel igiösen und 
sit t l ichen Erbes” .  St ronger formulat ions such as “ rel igious herit age”  were obj ect ed by 
laical st at es such as France.  See M.  Triebel.  Kirche und Rel igion in der 
Grundrecht echart a der EU,  NomoK@non-Webdokument ,  par.  12.  

17  The lat t er cont ains now – despit e several ef fort s in t hat  direct ion – no direct  
reference t o god or t o Christ ianit y.  The proposed preamble does t hough ment ion “ t he 
values underlying humanism:  equal it y of  persons,  f reedom,  respect  for reason”  and 
cont inues “ Drawing inspirat ion f rom t he cult ural ,  rel igious and humanist  inherit ance 
of  Europe,  t he values of  which,  st i l l  present  in it s herit age,  have embedded wit hin 
t he l i fe of  societ y t he cent ral  role of  t he human person and his or her inviolable and 
inal ienable right s,  and respect  for law;  Bel ieving t hat  reunit ed Europe int ends t o 
cont inue along t he pat h of  civi l izat ion,  progress and prosperit y,  for t he good of  al l  i t s 
inhabit ant s,  including t he weakest  and most  deprived;  t hat  i t  wishes t o remain a 
cont inent  open t o cult ure,  learning and social  progress;  and t hat  i t  wishes t o deepen 
t he democrat ic and t ransparent  nat ure of  i t s publ ic l i fe,  and t o st r ive for peace,  
j ust ice and sol idarit y t hroughout  t he world. . . ” .  Moreover t he preamble invokes t he 
responsibil i t y “ t owards fut ure generat ions and t he Eart h” .  

18  Just  t hink t hat  t he Christ ian Church not  only provided medieval Europe wit h a uniform 
rel igion,  but  also wit h a uniform language,  form of  writ ing,  educat ional syst em et c.  
See e.g.  A.  Angenendt ,  Die rel igiösen Wurzeln Europas,   in Das gemeinsame Haus 
Europa (edit ed by t he Museum für Völkerkunde Hamburg),  1999,  pp.  481 – 488.  
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EU secondary law as wel l  as for t he member st at es’  legislat ive and 

administ rat ive behaviour when act ing in t he realm of  EC law.  The original 

Communit y Treat ies cont ained no provisions relat ing t o basic human right s and 

ot her sort s of  legal values which are widely considered t o be of  pract ical  and 

symbol ic import ance in modern,  l iberal ,  and democrat ic pol it ical  syst ems.19 This 

purely economic and ut i l i t arian approach,  which was due t o t he fai lure (and 

hence fel t  unfeasibil i t y) of  est abl ishing a pol it ical  European Union at  t he earl ier 

st ages of  European int egrat ion,  was t hen count erbalanced by t he j urisdict ion of  

t he European Court  of  Just ice.  Inspired by t he const it ut ional t radit ions common 

t o t he member st at es,  t he Court  e.g.  held t hat  "f undament al  human r ight s (are) 

enshr ined in t he general  pr inciples of  Communi t y law” .20 In t he lat e Sevent ies 

and Eight ies t his set  of  ” European values”  was more and more referred t o also in 

declarat ions issued by t he inst it ut ions of  t he European Communit y.21 Especial ly 

t he Parl iament  was act ive in pressing t owards t he inclusion of  a sort  of  value 

orient at ed provision in t he Treat ies.22 In 1978 even t he European Council  

conf irmed in it s Declarat ion of  Copenhagen t hat  human right s and democracy are 

” essent ial  element s of  membership of  t he European Communi t ies” .23 Final ly,  

bet ween t he accession of  t he young,  st i l l  f ragile,  post -dict at orial  democracies of  

Greece (1981) and Port ugal and Spain (1987) t he Single European Act  included a 

reference t o t he principles of  democracy and human right s as common principles 

al l  Part ies are at t ached t o.24 In 1992,  against  t he background of  t he end of  t he 

Cold War,  t he fal l  of  t he Berl in wal l  and t he announcing accession of  a dozen of  

f resh post -dict at orial  democracies t he Maast richt  Treat y est abl ished t he 

 

 
19  See P.Craig and G.de Burca,  EU Law,  Oxford Universit y Press,  2.  ed. ,  1998,  at  pp.296-

298.  
20  First  in t he case St auder (ECJ,  Case 29/ 69 St auder v.  Cit y of  Ulm,  1969,  E.C.R 419,  

para 7 at  p.  425.  See on t his saga B.  de Wit t e,  The past  and fut ure role of  t he 
European Court  of  Just ice in t he prot ect ion of  human right s,  in P.  Alst on (ed),  The EU 
and Human Right s,  Oxford,  OUP,  1999,  pp.  859-897.  

21  See A.  Verhoeven,  How democrat ic need European members be? Some t hought s af t er 
Amst erdam,  in Eur.  L.  Rev. ,  1998,  pp.  217-234.   

22  See e.g.  1979 OJ C 39,  p.47 
23  Bul l .  E.C.  3-1978,  p.  5 
24  The Preamble of  t he Single European Act  st at ed t hat  t he Part ies are “ det ermined t o 

work t oget her t o promot e democracy on t he basis of  t he fundament al r ight s 
recognized in t he const it ut ions and laws of  t he member st at es,  in t he convent ion for 
t he prot ect ion of  human right s and fundament al f reedoms and t he European social  
chart er,  not ably f reedom,  equal it y and social  j ust ice” ,  see Of f icial  Journal No.  L 169 ,  
29/ 06/ 1987 p.  0002.  
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” pr inciples of  l iber t y,  democracy,  respect  f or  human r ight s and f undament al  

f reedoms,  and t he rule of  law”  as principles ” which are common t o t he member  

st at es”  (t hen Art .  F par.2 TEU,  now Art .  6 par.  1 EU).  Furt hermore also t he Union 

is required t o respect  fundament al r ight s as guarant eed by t he ECHR and as t hey 

result  f rom t he const it ut ional t radit ions common t o t he member st at es,  ” as 

general  pr inciples of  Communi t y law”  (Art .  6 par.2 EU).  These legal principles 

are nowadays referred t o as t he const i t ut ional principles of  t he European 

Union.25 

 

3.  Community(ies) of values: the quest for homogene ity 

Communit ies ident if y t hemselves t hrough t heir common feat ures such as shared 

values.  This result ing social  cohesion is in need of  a cert ain (even if  modest ) 

degree of  homogeneit y which t hese communit ies aim t o preserve.  Their success 

t o ful f i l  t his aim wil l  also depend on t he legal means at  t heir disposal in order t o 

cont rol  such homogeneit y.  European ideas,  foundat ional values and legal 

common principles dif fer regarding t he respect ive mechanisms available in order 

t o maint ain such “ homogeneit y” . 26 

 

Consensus on common European ideas  is very much lef t  t o si lent  pol it ical  

inf luences   rat her t han t o legal cont rol .  Variat ions in t he st ance t owards 

 

 
25  See e.g.  Th.  Kingreen and A.  Put t ler,  in C.  Cal l ies and A.  Ruf fert  (eds. ),  Komment ar 

zum EU-Vert rag und EG-Vert rag,  Lucht erhand,  Neuwied 1999,  Art .6,  par.1,  p.  52.  
26  I am speaking in t he course of  t his art icle of  “ homogeneit y”  in a very wide sense and 

am t hereby not  presupposing t hat  t here would be somet hing l ike a “ principle”  of  
homogeneit y in EU const it ut ional law – a presupposit ion which has been right ly 
refused (see A.  von Bogdandy,  Europäische Prinzipienlehre,  Europäisches 
Verfassungsrecht ,  Springer 2003,  pp.  149-203,  at  p.  190).  The not ion of  
„ homogeneit y“ has developed especial ly in t he German l i t erat ure on t he mechanism 
cont ained in Art .  7 EU (see esp.  F.  Schorkopf ,  Homogenit ät  in der Europäischen Union 
– Ausgest al t ung und Gewährleist ung durch Art ikel  6 Abs.  1 und Art ikel  7 EUV,  2000).  
This usage has encount ered also crit icism (see Schmit t  von Sydow,  Libert é,  
démocrat ie,  droit s fundament aux et  Et at  de droit :  analyse de manquement  aux 
principes de l ’ Union,  Revue de Droit  de l ’ Union Européenne,  2001,  pp.  285-325,  at  p.  
288 and 289).  However,  looking at  t he Art .  7 mechanism as mean of  “ homogeneit y 
cont rol”  does not  imply t o qual if y t he Union as a federal st at e.  See in t his respect  e.g.  
M.  Zuleeg,  Die föderat iven Grundsät ze der Europäischen Union,  Neue Jurist ische 
Wochenschrif t ,  39 (2000),  pp.  2846-2851) who speaks of  a „ Verfassungsaufsicht “  and 
„ Gemeinschaf t saufsicht “  in t he cont ext  of  Art .  7 EU.  
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European ideas are def init ively below t he t hreshold of  any legal mechanism of  

cont rol  and are t o be seen as aut arcic expressions of  t he member st at es’  

“ Europa- und Welt anschauung” .   

 

A sort  of  “ homogeneit y” -cont rol  in t he communit y of  values based on t he 

foundational values  could  on t he cont rary build on clear legal obl igat ions and 

inst rument s in t he economic f ield.  The “ pr inciple of  an open market  economy 

wi t h f ree compet i t ion” 27 is embedded in numberless specif ic dut ies and 

corresponding “ fundament al”  r ight s such as t he right  t o f ree movement  in t he 

Treat y-corpus.  The observance of  t hese dut ies is severely cont rol led by t he 

Commission and t he Court .  This r igid syst em cont ribut ed also t o t he ful f i lment  of  

t he pol it ical  aims of  welfare,  peace and an ever closer Union,  conf irming t hereby 

t he t hesis of  funct ional ism and ext ract ing f rom t he warning saying t hat  “ i f  goods 

do not  cross borders,  soldiers wil l ”  t he posit ive wisdom,  t hat  mobil i t y of  goods 

and services provide also for mobil i t y of  ideas and ident it ies and produce t hereby 

t olerance,  closeness and peace as side-ef fect s.  By est abl ishing t he principles of  

direct  ef fect  and supremacy of  EC law t he ECJ moreover prepared a secure 

highway for t he principles of  t he Common market ,  keeping t hereby t he 

int egrat ion process also on t he t rack of  anot her foundat ional commit ment ,  

namely t he one t o est abl ish an “ ever  closer  Union” .28 

 

The communit y based on t he common legal principle  was not  only in 

subst ance init iat ed by t he Court ,  i t  was also t he Court  who provided a rough 

cont rol  over t he respect  vis a vis t hese values:  in t he beginning only vis a vis t he 

Communit y and t hen – t o a cert ain degree - also vis a vis t he member st at es.  

Prot ect ing fundament al r ight s in t he member st at es t he Court  soon found it sel f  

knocking also at  t he “ f undament al  boundar ies” 29 of  t he Communit ies’  

 

 
27  Art .  4 par.  1 EC.  
28  This t hird foundat ional value has been label led by Weiler as “ ideal of  

supranat ional ism” ,  see J.H.H.  Weiler,  loc.  cit . ,  at  p.  246 or by Toniat t i  as “ principio 
di int egrazione” ,  see R.  Toniat t i ,  La cart a e i “ valori superiori”  del l ’ ordinament o 
comunit ario,  in R.  Toniat t i  (ed. ),  Dirit t o,  dir i t t i ,  giurisdizione,  Padova 2002,  pp.  7-29,  
at  p.  22.  

29  Compare J.J.Weiler,  Fundament al r ight s and fundament al boundaries:  on t he conf l ict  
of  st andards and values in t he prot ect ion of  Human Right s in t he European legal 
space,  in J.J.Weiler,  op.cit . ,  pp.  102-129.  
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compet ences,  of  t he member st at es’  sovereinit y and t hereby also at  t he l imit s of  

such a “ homogeneit y cont rol”  i t sel f .  This cont rol  vis a vis t he member st at es (t he 

sit uat ion is sl ight ly dif ferent  for appl icant  st at es )30 remained t herefore 

piecemeal and subsidiary.  The t reat y of  Maast richt ,  however,  t ook up t he 

subst ance of  t he Court ’ s case law on t he common legal principles and enshrined 

t hem in primary law (t hen Art .  F par.  2 TEU).  The t reat y of  Amst erdam 

int roduced t hen a procedure providing pol it ical  cont rol  at  European level 

complement ing t hereby t he Court ’ s evolut ion in st andards set t ing wit h a 

revolut ion in st andards cont rol  (Art .  7 EU).  Before Amst erdam it  was unclear 

whet her and under which circumst ances t he European Commission could have 

brought  an act ion against  a member st at e e.g.  on t he basis t hat  t he lat t er was 

violat ing t he unwrit t en principle of  democracy.31 Wit h Amst erdam it  became 

possible for t he Council  t o react  on a pol it ical  level t o t he “ exist ence of  a 

ser ious and persist ent  breach by a member  st at e of  pr inciples ment ioned in 

Ar t icle 6 (1)”  by suspending cert ain right s deriving f rom EU membership,  

including even t he vot ing right s in t he Council  (Art .  7 EU).  Af t er t he experiences 

of  t he Aust rian crisis32 t he Int ergovernment al Conference leading t o t he t reat y of  

 

 
30 Not e t hat  t he cont ent  of  fundament al values st andard used in t he f ramework of  

“ pol it ical  condit ional it y”  of  east ern enlargement  covered also areas out side t he scope 
of  t he EU’ s int ernal compet ence such as minorit y r ight s,  children right s or prison 
condit ions est abl ishing t hereby a “ double st andard” .  The aim should be t o st r ike a 
middle way bet ween t he t wo ext remes:  t he det ailed and overal l  monit oring vis a vis 
candidat e st at es and t he piecemeal and very subsidiary cont rol  vis a vis t he member 
st at es.  Compare B.  de Wit t e and G.N.Toggenburg,  Human right s and EU-membership,  
in St .  Peers and A.  Ward (eds. ),  The EU and Human Right s (working t i t le,  
fort hcoming).  

31  See J.A.  Frowein,  The European Communit y and t he requirement  of  a republ ican form 
of  a government ,  in Michigan Law Associat ion (cur. ),  Erich St ein,  Baden-Baden,  
Nomos,  1987,  pp.  173-184 (at  180) who says in t his regard:  ” Can one go so far as t o 
include an obl igat ion concerning t he const i t ut ional principles of  a f ree democracy in 
t he unwrit t en part  of  t he EEC const it ut ion? Some doubt s remain. ”  From a procedural 
point  of  view it  was suggest ed t o use - in order t o st ay wit hin t he Communit y syst em 
(and hence avoid an escape int o int ernat ional law) - t o apply t he mechanism of  Art t .  
296-298 EC (former Art t .  223-225 TEC).  See J.A.  Frowein,  The European Communit y 
and t he requirement  of  a republ ican form of  a government ,  in Michigan Law 
Associat ion (ed. ),  Erich St ein,  Baden-Baden,  Nomos,  1987,  pp.  173-184 (pp.  181 and 
182).  

32  See e.g.  M.  Merl ingen,  C.  Mudde,  U.  Sedelmeier,  Const it ut ional Pol it ics and t he 
” Embedded Aquis Communaut aire” :  The Case of  t he EU Fourt een Against  t he Aust rian 
Government ,  in Const it ut ional ism Web-Papers,  ht t p: / / www.qub.ac.uk/ ies (Con WEB 
No.  4/ 2000).  The react ions of  t he 14 t ook place on t he parquet  of  int ernat ional law 
and risked t hereby inf r inging EC law as t he lat t er set s l imit s t o such bilat eral 
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Nice f ine-t uned t his mechanism of  European cont rol  so t hat  t he t reat y provides 

now even a possibil i t y for t he Union t o react  when facing “ a clear  r isk of  a 

ser ious breach”  by a member st at e of  t he t he principles of  art icle 6 (Art .  7 par.  1 

EU).33 The exist ence of  such a mechanism for homogeneit y-cont rol  does however 

cannot  ignore t he fact  t hat  t here remain many doubt s on t he coverage of  t hese 

shared values underlying t he member st at es’  syst ems.  Taking t he current  EU 

presidency,  namely It aly,  as an example one might  raise t he quest ion whet her an 

open,  independent  and diverse syst em of  publ ic media is a basic feat ure al l  

member st at es should be equipped wit h or whet her t his import ant  element  of  a 

funct ioning democracy is somet hing lef t  ent irely t o t he st at es discret ion. 34 

 

4.  The case of (cultural) diversity 

Saying al l  t his we can conclude t hat  t he Union is inf luenced and charact erised by 

various circles of  values such as founding values,  European ideas and common 

legal principles.  The degree of  t he respect ive underlying consensus in t he 

European societ ies regarding t hese values dif fers.  What  also dif fers are t he 

means t o cont rol  t he respect  of  t hese values.  Even in t he more dense area of  

common legal principles t he respect ive “ homogeneit y”  remains piecemeal.  

Under t he l ight  of  t he debat e on values t he European Union is best  described as 

an Union which,  pol it ical ly speaking,  lacks an overal l  cosensus on values and,  

legal ly speaking,  is charact erised by a plural it y of  const it ut ional players and 

various const it ut ional values at  various const it ut ional levels.  The value debat e is 

t hereby charact erised by a considerable degree of  diversit y.   

 

But  besides describing t he nat ure of  t he debat e on values,  diversit y could be 

refered t o as being one of  t hese values it sel f .  Those element s in EU 

 

 

sanct ions.  See e.g.  P.  Cramer and Pal Wrange,  The Haider Af fair,  Law and European 
Int egrat ion,  in Europarät t sl ig Tidskrif t  (2000),  pp.  28-60.  

33  See in det ail  on t his mechanism F.  Schorkopf ,  Homogenit ät  in der Europäischen Union 
– Ausgest al t ung und Gewährleist ung durch Art ikel  6 Abs.  1 und Art ikel  7 EUV,  2000 or 
Schmit t  von Sydow,  Libert é,  démocrat ie,  droit s fundament aux et  Et at  de droit :  
analyse de manquement  aux principes de l ’ Union,  Revue de Droit  de l ’ Union 
Européenne,  2001,  p.  285.  

34  Compare Chr.  Palme,  Das Berlusconi-Regime im Licht e des EU-Recht s,  in:  Blät t er für 
deut sche und int ernat ionale Pol it ik,   04(2003),  p.  456.  
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const it ut ional law which aim at  t he preservat ion of  nat ional aut onomies and 

ident it ies and which fost er t he polycent ric and horizont al  charact erist ics of  t he 

Union have been at t empt ed t o be sket ched as an expression of  an overal l  

principle of  diversit y.  Such element s are e.g.  t he principle of  subsidiarit y,  t he 

principle of  enumerat ed powers,  t he t reat y revision procedure in Art .  48 EU 

(which builds on t he consensus of  t he member st at es),  t he inst it ut ional asset  of  

t he Union (j ust  t hink of  t he st rong role of  t he Council  and t he plural ist ic 

st ruct ure of  t he Parl iament ) and t he l ike.  But  as can be seen f rom t hese 

examples diversit y is in t his cont ext  rat her seen as st ruct ural  mechanism and 

muh less as a subst ant ial  value.  Moreover diversit y is here t radit ional ly subsumed 

t o refer t o diversit y bet ween t he member st at es only – ignoring t hereby t he 

quest ion where t o locat e diversit y wit hin t he member st at es in t he European 

debat e on values.  It  is subsumed here t hat  such an approach t o “ diversit y”  does 

indeed not  need recourse t o any compel l ing original EU principle or value of  

diversit y.35 The debat e might  open t hough a complet ely dif ferent  concept ual box 

if  one accept s also an inclusive reading of  diversit y refering t o diversit y not  

bet ween but  wit hin t he member st at es.  

 

The t reat y of  Maast richt  int roduced t wo general,  t ransversal 

ident it y/ diversit y clauses:  a clause on “ ident it y preservat ion”  in Art .  6 par.1 EU 

and a sort  of  “ cul t ural  diversit y impact  clause”  in Art .  151 par.  4 EC.  The f irst  

one st at es t hat  “ The Union shal l  respect  t he nat ional  ident i t ies of  i t s member  

st at es”  and t he second one est abl ishes (in t he t i t le on cult ure) a general 

obl igat ion of  t he Communit y t o “ t ake cul t ural  aspect s int o account  in i t s act ion 

under  ot her  provisions of  t his Treat y,  in par t icular  in order  t o respect  and t o 

promot e t he diversi t y of  i t s cul t ures” .  Bot h st and for a cert ain “ sensit izat ion”  of  

t he Treat ies vis a vis ident it ies at  nat ional and diversit y at  European level.  This 

diversit y-commit ment  has been conf irmed by t he Chart er of  Fundament al Right s 

which reads in it s Art .  22 t hat  “ [ t ]he Union shal l  respect  cul t ural ,  rel igious and 

l inguist ic diversi t y” .   

 

 

 
35  See in t his sense A.  von Bogdandy,  op.cit . ,  p.  197.  
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Is al l  t his t hen meant  only t o prot ect  (and,  i f  necessary promot e) t he diversit y 

bet ween t he member st at es? Such an exclusive (or defensive) reading builds on a 

st at e cent red view and equat es “ diversit y”  wit h t he possibil i t y of  t he st at es t o 

resist  any t endency of  European harmonizat ion which could al t er t heir ident it y 

and t heir aut onomy t o def ine whet her,  how and t o what  degree t hey want  t o be 

int ernal ly “ diverse” .  

An al t ernat ive percept ion would look at  diversit y as plural it y wit hin t he member 

st at es.  European diversit y and a consensus on t he lat t er would t hen include t he 

repl ies t o t he quest ion,  whet her,  where and how t o accommodat e int ra-st at e 

diversit y.  This inclusive (or of fensive) view on diversit y goes far beyond ident it y 

based percept ions,  needs and concerns of  t he member st at es t hemselves.  

Pol it ical ly speaking t his reading of  diversit y might  be perceived as t he opening of  

a Pandora’ s box as t he diversit y/ uniformit y sluice which t radit ional ly l ies in t he 

f irm hand of  t he member st at es get s t o cert ain degree under a condominium of  

t he Union and t he member st at es.   

 

The new const it ut ional t reat y does not  real ly provide a reply t o t he quest ion 

whet her t he Union is heading for an inclusive/ of fensive reading of  diversit y.  The 

int roduct ion of  “ Unit y in diversit y”  not  only as part  of  t he preamble36,  but  also 

as an of f icial  mot t o and symbol of  t he Union is of  no subst ant ial  help in t his 

regard.37  Rat her what  has here been solemnly put  on a high pedest al  seems t o 

be not  much more t han a cosmet ic combinat ion of  t wo already exist ing and 

int eract ing const it ut ional principles,  namely t he "Wesensgehalt sgarant ie" as 

cont ained in Art .  Par.  3 EU and t he principle of  loyal co-operat ion as cont ained 

in Art .  10 EC.  Nevert heless t he t wining of  t hese t wo principles in a formal ized,  
 

 
36 “ Convinced t hat ,  while remaining proud of  t heir own nat ional ident it ies and hist ory,  t he 

peoples of  Europe are det ermined t o t ranscend t heir ancient  divisions and,  unit ed 
ever more closely,  t o forge a common dest iny,  Convinced t hat ,  t hus "unit ed in it s 
diversit y",  Europe of fers t hem t he best  chance of  pursuing,  wit h due regard for t he 
right s of  each individual and in awareness of  t heir responsibi l i t ies t owards fut ure 
generat ions and t he Eart h,  t he great  vent ure which makes of  i t  a special  area of  
human hope, ” .  See CONV 820/ 1/ 03 REV 1,  p.  5 and 6.  

37 See Art  IV 0 of  t he const it ut ional t reat y as proposed in CONV 820/ 1/ 03 REV.  In t he last  
hours of  t he European Convent ion t he mot t o found it s way int o t his prominent  
provision proposed by t he last  Convent ion document .  This art icle l ist s under "[ t ]he 
symbols of  t he Union" t he European f lag,  t he ant hem of  van Beet hoven and says in par.  
3 - short ly before ment ioning t he common currency and t he Europe day - t hat  "[ t ]he 
mot t o of  t he Union shal l  be:  Unit ed in diversit y".  
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i.e.  const it ut ional ly verbal ized “ symbol”  is insofar useful  and import ant  as it  

underl ines t he ongoing and symbiot ic t ight rope walk bet ween int egrat ion and 

aut onomy seeking t hereby t o provide proper space t o bot h European dedicat ion 

as wel l  as nat ional (p)reservat ion.   

 

What  remains t o be seen is whet her “ European dedicat ion”  wil l  conf ront  t he 

st at es wit h percept ions of  diversit y which no more l ie in t heir exclusive hands.  

Already now one can ident ify modest  t endencies in t his direct ion.  The Chart er 

refers also t o t he prot ect ion of  diversit y wit hin member st at es when prohibit ing 

e.g.  discriminat ion on t he base of  language or t he membership of  a nat ional 

minorit y group.  The race direct ive provides (not  only but  especial ly) t hird 

count ry nat ionals wit h a far reaching set  of  r ight s enabl ing t hem t hereby t o 

bet t er int egrat e wit h t heir host  societ ies (i.e.  t he member st at es). 38 Also Art icle 

151 EC al lows for t he prot ect ion and (t o a cert ain degree) promot ion of  diversit y 

wit hin member st at es,  fost ering e.g.  minorit ies or regional cul t ures.39 It  remains 

furt hermore t o be seen how t he EU is going t o react  t o t he phenomenon of  

immigrat ion and whet her t he lat t er wil l  have an impact  on t he percept ion of  

“ European cit izenship(s)” .40 Last  but  not  least  t he way in which t he European 

Union is going t o legal ly prescribe t he social  int egrat ion of  “ i t s” 41 t hird count ry 

nat ionals42 wil l  show whet her t he st at es wil l  remain t he only mast ers of  t he 

 

 

38  See e.g.  G.  Toggenburg,  The Race Direct ive:  A New Dimension in t he Fight  against  
Et hnic Discriminat ion in Europe,  European Yearbook on Minorit y Issues 2002,  Kluwer 
Law Int ernat ional),  pp.  231-244.   

39  See in det ail  G.N.Toggenburg,  “ Unit y in diversit y” :  searching for t he regional 
dimension in t he cont ext  of  a someway foggy const it ut ional credo,  in:  R.  Toniat t i ,  M.  
Dani and F.  Palermo,  An ever more complex Union - t he regional variable as missing 
l ink in t he European Const it ut ion”  (fort hcoming,  2003 Nomos).  

40  Compare e.g.  C.  Wiht ol  de Went en,  Europe:  The new Melt ing Pot ?,  in J.  W.  Dacyl and 
Ch.  West in (eds. ),  Governance of  cult ural  diversit y,  CEIFO publ icat ions No.  84,  
Edsbruk 2000,  pp.  37-61.  

41  Are t he TCN a “ Communit y minorit y” ? Or – much more far reaching – are al l  
subnat ional et hnic groups l iving in t he EU t errit ory in t he meant ime minorit ies “ of ”  
(inst ead of  merely “ in” ) t he Union? See for ref lect ion on t hese quest ions 
G.N.Toggenburg,  Minorit ies /  t he European Union:  is t he missing l ink an “ of ”  or a 
“ wit hin” ?,  Journal of  European Int egrat ion,  fort hcoming,  2003.  

42  See esp.  t he Commission proposal for a Council  Direct ive concerning t he st at us of  
t hird-count ry nat ionals who are long-t erm resident s COM/ 2001/ 0127 f inal  - CNS 
2001/ 0074,  in Of f icial  Journal C 240 E,  28.  August  2001,  pp.  79 – 87 and,  recent ly,  t he 
Communicat ion f rom t he Commission t o t he Council ,  t he European Parl iament ,  t he 
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nat ional diversit y/ unit y sluices.  Count less pol it ical  declarat ions (as e.g.  t he 

Laeken declarat ion)43 and even some legal document s (as t he adapt ed value 

provision in t he const it ut ional t reat y)44 at  EU level paint  t he pict ure of  a Union 

cal l ing for t olerant ,  diverse and plural ist ic societ ies in t he member st at es.  

Legal ly speaking al l  t his can hardly j ust if y t o speak already of  a const it ut ional 

value of  t he EU which could prescribe t he subst ance of  t he “ t o-be-diversit y”  in 

Europe.  One should however not  forget  t hat  t he “ value-prescript ion”  is a t wo 

way process wit hin t he Union. 45 Art .  6 EU speaks of  principles “ common t o t he 

member st at es”  and t herefore originat ing at  st at e level.  But  i t  remains t o be 

seen what  t he “ invert ed prescript ion” ,  namely t he Union’ s reply t o and 

int erpret at ion of  t hese common values,  wi l l  mean for diversit y at  member st at e 

level.46  

 

 

 

European Economic and Social  Commit t ee and t he Commit t ee of  t he Regions on 
immigrat ion,  int egrat ion and employment ,  3 June 2003,  COM/ 2003/ 0336 f inal .  

43 “ …Europe as t he cont inent  of  humane values,  t he Magna Cart a,  t he Bil l  of  Right s,  t he 
French Revolut ion and t he fal l  of  t he Berl in Wall ;  t he cont inent  of  l ibert y,  sol idarit y 
and above al l  diversit y,  meaning respect  for ot hers' languages,  cult ures and t radit ions.  
The European Union's one boundary is democracy and human right s.  The Union is open 
only t o count ries which uphold basic values such as f ree elect ions,  respect  for 
minorit ies and respect  for t he rule of  law….. ” :  f rom t he Laeken declarat ion “ on t he 
fut ure of  t he European Union” ,  European Council ,  December 2001.  

44 The current  wording of  Art .  6 par.  1 EU has been complement ed wit h t he fol lowing 
passus:  “ in a societ y of  plural ism,  t olerance,  j ust ice,  sol idarit y and non-
discriminat ion” !  

45 See R.  Toniat t i ,  La cart a e i “ valori superiori” ,  loc.  cit . ,  at  p.  23 speaks of  “ una sort a di 
inversione di direzione del la prescrit t ivit à” .  

46 See on t he nat ure of  t his const it ut ional dialogue in a new “ int egrat ed const it ut ional 
space”  t he cont ribut ion in t his volume by F.  Palermo,  Int egrat ion of  Const it ut ional 
Values in t he European Union – An Epilogue.  
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Summary:  1.  Int roduct ion.  - 2.  Member st at es and t he European Union face 

cult ural  diversit y.  Does mult icul t ural ism def ine us? - 3.  Concluding remarks.  

 

1.  Introduction 

In t he cont ext  of  t he European Union,  we t end t o speak of  cult ural  diversit y 

as a value and,  more specif ical ly,  as a const it ut ional value.  But  what  does t hat  

mean? 

The current  debat es focus on t erms l ike “ cult ural  diversit y” ,  “ cul t ural  

ident it y” ,  “ cul t ural  plural ism” ,  “ mult icul t ural ism” ,  et c.  Amidst  t he huge number 

of  scholarly cont ribut ions surrounding t hese t opics,  i t  is dif f icul t  t o single out  a 

clear sole def init ion of  cul t ural  diversit y,  even if  one only considers it  f rom a 

legal perspect ive.  

The wide and increasing use of  t hese t erms shows evidence of  an issue t hat  

comes out  of  cont emporary social  f ragment at ion and t hat  urges a legal discipl ine 

of  t he coexist ence of  dif ferent  cult ures.  

This is a quest ion which involves t he European Union and t he member st at es 

at  t he same t ime.  The legal f ramework of  t he member st at es has t o cope wit h 

inf ra-st at e cult ural  diversit ies claiming legal recognit ion.  And t he European 

Union is based,  f rom it s very origin,  on t he cult ural  diversit y of  i t s member 

st at es.  We wil l  delve furt her int o bot h t hese st at ement s.   

 

 
  PhD,  Research Fel low,  Comparat ive publ ic law,  Universit y of  Trent o 
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This paper t akes a precise st art ing point :  t he mut ual dialogue bet ween legal 

syst ems and cult ural  diversit y shapes t he emerging common core of  fundament al 

const it ut ional values of  member st at es and of  t he European Union as wel l .  

Moreover,  t his process,  i f  observed at  St at e level,  gives some useful  hint s in 

def ining and underst anding t he scope of  t he “ European cult ural  diversit y” .  

We wil l  t ry t o underst and t o which dimension t his concept  (cult ural  diversit y) 

can be referred t o and how t he dialogues t aking place bet ween legal syst ems and 

cult ural  diversit y int eract  wit h t he const it ut ional f rameworks of  member st at es 

and of  t he EU.  

Art .  22 of  t he Chart er of  Fundament al Right s of  t he European Union reads as 

fol lows:  «The Union shal l  respect  cult ural ,  rel igious and l inguist ic diversit y.» 

At  t he core of  t his kind of  diversit y (and of  t he ot her not ions – 

mult icul t ural ism,  et c.  – as wel l) t he t erm “ cult ure”  requires furt her and more 

precise def init ion.  

The legal perspect ive helpful ly draws t he boundaries of  t hese concept s,  as 

many legal t ext s refer t o “ cult ural  r ight s”  and t o “ cul t ure”  as a source of  r ight s.  

However,  a few examples clarif y t hat ,  even f rom only t he legal point  of  view,  

def init ions st i l l  pose a problem and dif f icul t ies persist .  

Cult ure as educat ion is one of  t he not ions used in legal t ext s.  This proves 

t rue,  for example,  in t he «Universal Declarat ion of  Human Right s»,47 in t he 

«Int ernat ional Convent ion on t he El iminat ion of  Al l  Forms of  Racial  

Discriminat ion»48 and in t he «Int ernat ional Covenant  on Economic,  Social  and 

Cult ural  Right s».49 As a consequence,  cult ural  r ight s,  i f  considered in t hese legal 

cont ext s,  are l inked t o educat ion.  

 

 
47  Universal Declarat ion of  Human Right s,  adopt ed and proclaimed by General Assembly 

resolut ion 217 A (III) of  10 December 1948,  whose art .27 provides t hat  «Everyone has t he 
right  f reely t o part icipat e in t he cult ural  l i fe of  t he communit y,  t o enj oy t he art s and t o 
share in scient if ic advancement  and it s benef it s».  

48  Int ernat ional Convent ion on t he El iminat ion of  Al l  Forms of  Racial  Discriminat ion,  adopt ed 
and opened for signat ure and rat if icat ion by General Assembly resolut ion 2106 (XX) of  21 
December 1965.  See for example art .  5 l .  (e) «Economic,  social  and cult ural  r ight s,  in 
part icular:  (…) (v) The right  t o educat ion and t raining;  (vi) The right  t o equal part icipat ion 
in cult ural  act ivit ies».  

49  Int ernat ional Covenant  on Economic,  Social  and Cult ural  Right s,  adopt ed and opened for 
signat ure,  rat if icat ion and accession by General Assembly resolut ion 2200A (XXI) of  16 
December 1966.  See for example art .  13 and 15 (right  t o educat ion and t o t ake part  in 
cult ural  l i fe).  
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From anot her point  of  view,  however,  t he def init ion of  cult ure can be relat ed 

t o nat ional ident it y.  In t he «Cult ural  Chart er of  Af rica»,  for example,  besides t he 

concept  of  cul t ure as educat ion,  cult ure as nat ional ident it y emerges as wel l ,  as 

a «fact or of  unit y and an ef fect ive weapon for genuine l ibert y». 50 

In addit ion,  in t he «Mexico Cit y Declarat ion on Cult ural  Pol icies» cult ure is a 

wide concept ,  which originat es f rom dif ferent  int ert wining def init ions («Cult ure 

and Democracy»,  «Cult ural  Herit age»,  «Art ist ic and int el lect ual Creat ion and Art  

Educat ion»).  These overlapping concept s are based on a fundament al 

assumpt ion:  «Cult ural  ident it y and cult ural  diversit y are inseparable».51 

Final ly,  in November 2001 t he 31st  Session of  UNESCO’ s General Conference 

adopt ed t he «Universal declarat ion on Cult ural  Diversit y» in Paris.52 The 

 

 
50  Cult ural  Chart er for Af rica,  ht t p: / / www.dfa.gov.za/ for-relat ions/ mult i lat eral  / t reat ies/  

cul t ure.ht m 
 Art icle 4:  «The Af rican St at es recognize t hat  Af rican cult ural diversit y is t he expression of  

t he same ident it y;  a fact or of  unit y and an ef fect ive weapon for genuine l ibert y,  ef fect ive 
responsibil i t y and ful l  sovereignt y of  t he people.».  Art icle 5:  «The assert ion of  nat ional 
ident it y must  not  be at  t he cost  of  impoverishing or subj ect ing various cult ures wit hin t he 
St at e».  

51  Mexico Cit y Declarat ion on Cult ural  Pol icies,  World Conference on Cult ural  Pol icies Mexico 
Cit y,  26 July - 6 August  1982,  ht t p: / / www.unesco.org/ cult ure/ laws/ mexico/  
ht ml_eng/ page1.sht ml 

 Art .  4:  «Al l  cult ures form part  of  t he common herit age of  mankind.  The cult ural  ident it y of  
a people is renewed and enriched t hrough cont act  wit h t he t radit ions and values of  ot hers.  
Cult ure is dialogue,  t he exchange of  ideas and experience and t he appreciat ion of  ot her 
values and t radit ions;  it  wit hers and dies in isolat ion.».  Art .  5:  «The universal cannot  be 
post ulat ed in t he abst ract  by any single cult ure:  it  emerges f rom t he experience of  al l  t he 
world's peoples as each af f irms it s own ident it y.  Cult ural  ident it y and cult ural  diversit y are 
inseparable».  

52  Session of  UNESCO’ s General Conference adopt ed a Universal declarat ion on Cult ural  
Diversit y in Paris,  2 November 2001,  see ht t p: / / www.unesco.org/ cult ure/ plural ism/  
diversit y/ ht ml_eng/ index_en.sht ml 

 «Art icle 2 – From cult ural  diversit y t o cult ural  plural ism 
 In our increasingly diverse societ ies,  it  is essent ial  t o ensure harmonious int eract ion among 

people and groups wit h plural ,  varied and dynamic cult ural ident it ies as wel l  as t heir 
wil l ingness t o l ive t oget her.  Pol icies for t he inclusion and part icipat ion of  al l  cit izens are 
guarant ees of  social  cohesion,  t he vit al it y of  civil  societ y and peace.  Thus def ined,  cul t ural  
plural ism gives pol icy expression t o t he real it y of  cul t ural  diversit y.  Un-dissociable f rom a 
democrat ic f ramework,  cul t ural  plural ism is conducive t o cult ural  exchange and t o t he 
f lourishing of  creat ive capacit ies t hat  sust ain publ ic l i fe.  

 Art icle 4 – Human right s as guarant ees of  cul t ural diversit y  
 The defence of  cult ural  diversit y is an et hical imperat ive,  inseparable f rom respect  for 

human dignit y.  It  impl ies a commit ment  t o human right s and fundament al f reedoms,  in 
part icular t he right s of  persons belonging t o minorit ies and t hose of  indigenous peoples.  No 
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Declarat ion is based on t he idea t hat  cul t ural  diversit y is «as necessary for t he 

human race as bio-diversit y in t he nat ural  realm» as st at ed by t he Direct or-

General Koïchiro Mat suura (and in art .  1 of  t he t ext ). 53 It  provides a broad,  

comprehensive not ion of  cul t ure,  t aking as st art ing point  t he def init ion of  

cul t ural  plural ism as t he «pol icy expression» of  «t he real it y of  cul t ural  

diversit y»,  i .e.  t he inst rument  of  coexist ence of  cul t ural  diversit ies.  The 

amplit ude of  “ cul t ure”  in t his t ext  derives f rom t he fact  t hat  i t s respect  is 

«inseparable f rom respect  for human dignit y».  The int erpret at ion of  what  is 

human dignit y varies,  however,  in dif ferent  legal syst ems. 54 

The «Proj ect  Concerning a Declarat ion of  Cult ural  Right s» present ed by t he 

Group of  Fr ibourg t o t he UNESCO General Conference in 1996,  t ook in fact  t he 

same slant  on t his mat t er.  Act ual ly,  i t  def ined «cult ure»,  «cult ural  ident it y» and 

«cult ural  communit y» in very broad t erms (e.g.  t he t erm “ cult ure”  appl ies t o t he 

«values,  bel iefs,  languages,  art s and sciences,  t radit ions,  inst it ut ions and ways of  

l i fe by means of  which individuals or groups express t he meanings t hey give t o 

t heir l i fe and development »).55 

The same het erogeneit y emerges f rom t he European legal cont ext .  

 

 

one may invoke cult ural  diversit y t o inf ringe upon human right s guarant eed by 
int ernat ional law,  nor t o l imit  t heir scope».  

53  See Unesco press:  ht t p: / / www.unesco.org/ bpi/ eng/ unescopress/ 2001/ 01-120e.sht ml.  
54  See for example B.  Edelman,  La dignit é un concept  nouveau,  Rec.  Dal loz,  1997,  

Chroniques,  185.   
55  Proj ect  Concerning a declarat ion of  Cult ural  Right s of  t he Group of   Fribourg,  in 

col laborat ion wit h UNESCO, The Council  of  Europe,  and t he Swiss Nat ional Commission,  
present ed at  The General Conference of  t he UNESCO Sept ember 4,  1996 
ht t p: / / 207.21.242.176/ as/ event s/ pdf .d/ UNESCO%20Fribourg.pdf  

 «Art icle 1.  Def init ions 
 For t he purposes of  t his Declarat ion,  
 a.  t he t erm "cult ure" appl ies t o t he values,  bel iefs,  languages,  art s and sciences,  

t radit ions,  inst it ut ions and ways of  l i fe by means of  which individuals or groups express t he 
meanings t hey give t o t heir l i fe and development .  

 b.  t he t erm "cult ural  ident it y" appl ies t o al l  cult ural  references t hrough which individuals 
or groups def ine and express t hemselves and by which t hey wish t o be recognized;  cult ural  
ident it y embraces t he l ibert ies inherent  t o human dignit y and brings t oget her,  in a 
permanent  process,  cul t ural  diversit y,  t he part icular and t he universal,  memory and 
aspirat ion.  

 c.  a "cult ural  communit y" is a group of  persons who share t hose cult ural  references t hat  
comprise a common cult ural  ident it y,  and which t hey wish t o preserve and develop,  as 
essent ial  t o t heir human dignit y,  in t he respect  of  human right s.» 
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The Council  of  Europe,  for example,  adopt ed a «Declarat ion on cult ural  

Diversit y» in 2000.  It  gives anot her def init ion of  cul t ural  diversit y.56 The 

Declarat ion desires – so t he Council  - ,  f rom t he «common herit age» of  t he 

Council  of  Europe:  «democracy,  human right s and t he rule of  law».57 But  i t  does 

not  make reference t o educat ion,  or t o people’ s right s and ident it y.  On t he ot her 

hand,  it  refers t o t he economic f ield,  more specif ical ly t o «cult ural  and 

audiovisual pol icies».  

This brief  analysis wil l  consider t wo main issues.  First ,  st at es have t o cope 

wit h cult ural  diversit ies which chal lenge t radit ional def init ions (such as t he 

def init ion of  minorit y).  Looking at  t hese new chal lenging issues f rom t he st at es’  

perspect ive,  t he feat ures of  cul t ural  ident it y and diversit y,  which are (or – as 

we’ l l  see – are supposed t o be) basic t o t he EU,  wil l  emerge.  Secondly,  f rom t he 

dialogue bet ween St at es and new cult ures,  we wil l  pick up some element s t hat  

might  be useful  wit h regard t o t he EU const it ut ional f ramework.   

2.  Member states and the European Un ion face cultural diversity.  Does 

mult iculturalism define us? 

The subj ect  of  t his book shapes furt her t he boundaries of  our perspect ive on 

cult ural  diversit y.  The book not  only looks at  t he t opic f rom a legal point  of  

view,  but ,  more specif ical ly,  addresses cost it ut ional values.  

From a const it ut ional perspect ive,  bot h t he EU and t he member st at es have 

t o cope wit h cult ural  diversit y and cult ural  ident it ies.  It  is a kind of  mut ual and 

cont inuous dialogue bet ween st at es and EU,  which shapes an emerging European 

common core.   

This dialogue changes t he working t ools of  legal scholars,  since it  int erferes 

wit h t he legal cat egories we are accust omed t o and t el ls us somet hing about  t he 

inf luence of  cult ural  diversit y on t he st at es’  and t he EU’ s legal (and,  more 

specif ical ly,  const it ut ional) f ramework.  

When legal scholars speak of  diversit y,  t hey refer t o a specif ic legal concept ,  

which is mainly t hat  of  «minorit ies».  However,  t oday t his concept  is chal lenged 

 

 
56  Declarat ion on cult ural  Diversit y,  Adopt ed by t he Commit t ee of  Minist ers on 7 December 

2000 at  t he 733rd meet ing of  t he Minist ers' Deput ies,  
ht t p: / / cm.coe. int / t a/ decl/ 2000/ 2000dec2.ht m 

57  See Council  of  Europe,  The Council  of  Europe declarat ion on Cult ural  Diversit y,  St rasbourg,  
Sept ember 2001,  p.  5.  
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by t he one of  «new minorit ies»,  i .e.  addit ional groups claiming t he legal 

acknowledgment  of  t heir cul t ural  diversit y;  an increasing phenomenon t hat  poses 

t he quest ion of  def ining ident it ies.  Some “ separat ed groups” ,  for example,  claim 

special  r ight s in order t o pursue t heir separat ion f rom t heir legal environment .  

And legal syst ems,  in some cases do grant  t hem an exempt ion f rom t he 

observance of  t he law.58 Being based on rel igion,  t hese groups are clearly 

perceived as cult ural  ident it ies and t he const it ut ional prot ect ion of  rel igious 

l ibert y is t he legal basis for t heir recognit ion.59 

This percept ion lacks wit h regard t o some ot her groups as,  for example,  t he 

so-cal led l i fe-st yle groups.60 Somet imes t hey obt ain some specif ic r ight s (e.g.  

homosexuals’  r ight s).  But  again t here may be problems of  def init ion.  

Let ’ s t ake t he case of  an “ undisput ed l i fe-st yle group”  l ike veget arians.  They 

might  be def ined as a “ weak ident it y” ,  since it  t urns out  t o be based on a 

“ personal philosophy” ,  rat her t han on a const it ut ional ly prot ect ed f reedom l ike 

rel igion.  Legal syst ems are reluct ant  t o grant  t hem cult ural  r ight s,  because of  

t he dif f icul t y t o qual if y veget arianism as an ident it y feat ure.  But  event ual ly,  

veget arians’  r ight s t end t o emerge in specif ic cont ext s,  for example in prisons 

where a weak ident it y feat ure (nourishment ) seems t o become st ronger. 61 

Therefore,  in order t o shape t he feat ures of  t his “ legal relevance” ,  maybe we 

should abandon t he idea of  general def ini t ions.  They do not  f i t  int o t he legal 

f ramework of  diverist y,  as t he legal import ance of  cul t ural  ident it ies seems t o 

change wit h regard t o t he dif ferent  cont ext s t hey are considered in.  The upshot  

of  my analysis is t hat  i t  is increasingly dif f icul t  t o speak in t erms of  general legal 

cat egories.  Legal f rameworks mirror social  f ragment at ion.  In t his sense new 

 

 
58  See some US cases of  “ cul t ural exempt ion”  f rom t he law:  Wisconsin v.  Yoder 406 US 208 

(1972),  St evens v.  Berger,  428 F.  Supp.  896 (E.D.N.Y. ,  1977),  Cal lahan v.  Woods,  736 F.2d 
1269 (9t h Cir.  1984),  St at e v.  Swart zent ruber 170 Mich.  App.  682.  In Europe,  see for 
example in Germany t he exempt ion t hat  grant ed t o Musl im but chers t he right  t o slaught er 
animals according t o Islamic rel igious rit ual ,  see 1 BvR 1783/ 99 of  15.01.2002 (=BVerfGE 
104,337) and BvR 2284/ 95 of  18.01.2002.  

59  In Wisconsin v.  Yoder,  for example,  t he Supreme Court  denies t he relevance of  a “ way of  
l i fe”  which is not  based on rel igious grounds:  «A way of  l i fe,  however virt uous and 
admirable,  may not  be int erposed as a barrier t o reasonable st at e regulat ion of  educat ion 
if  i t  is based on purely secular considerat ion;  t o have t he prot ect ion of  t he Rel igion 
Clauses,  t he claims must  be root ed in rel igious bel ief»,  cit .  supra.  

60  See W.  Kymlicka,  Mult icul t ural Cit izenship,  Oxford,  1995.  
61  See for example A.  Ogden and P.  Rebein,  Do Prison Inmat es Have a Right  t o Veget arian 

Meals?,  in ht t p: / / www.vrg.org/ j ournal/ vj 2001mar/ 2001marprison.ht m 
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ident it ies change t he working t ools of  legal scholars and general def init ions spl it  

up int o several aspect s,  becoming “ funct ional def init ions” .  Let ’ s t ake as an 

example homosexual couples claiming family r ight s.  There are several 

consequences of  being a “ family”  and maybe,  spl it t ing t hese consequences int o 

dif ferent  aspect s (economic consequences,  f i l ial  consequences,  housing 

consequences,  et c. ),  would facil i t at e t he dialogue wit h t his cult ural  diversit y.  

Anot her chal lenge t o legal cat egories derives f rom t he dif ferent  cul t ures of  

immigrant s.62 The increasing number of  immigrant s f lowing t owards Europe,  

placing it sel f  in t he global st ream of  immigrat ion,  forces one t o t ake int o 

considerat ion cult ural  pract ices t he legal syst ems never had t o deal wit h before.  

From t his perspect ive,  a foulard on t he head of  a Musl im schoolgir l  can provoke 

Court s’  decisions and scholars’  debat es.63 There are dif ferent  reasons for t his 

phenomenon.  On t he one hand,  t he scarce knowledge of  t hese new cult ures 

leads t o a dif f icul t  assessment  of  which feat ures (grooming,  educat ion,  rel igious 

behaviour,  et c. ) are expression of  values which clash wit h t he West ern legal 

t radit ion and which simply mirror a dif ferent  cult ure.   

On t he ot her hand t here is somet hing else t o consider.  Our legal rules are 

based on t he (idea of  t he) exist ence of  a maj orit y cult ure:  a common language,  

rel igion,  habit ,  wit h rest rict ed except ions mainly t errit orial ly circumscribed,  at  

least  where languages are concerned.  This base is a common cult ural  ground of  

shared values t hat  did not  need t o be def ined.  The dialogue wit h a cult ure whose 

shared cult ural  assumpt ions are dif ferent  compels our legal syst ems t o def ine 

t hemselves.  They have t o clarif y which are t he “ cult ural  shadows”  of  t heir legal 

rules and which of  t hese are fundament al pr inciples.  They compel us t o admit  t o 

t he claim t hat  legal rules are neut ral  is somet imes t rue only wit h regard t o a 

cult ure which,  in spit e of  being t he maj orit y,  was t aken as represent ing a whole.  

 

 
62  See R.  Toniat t i,  Minorit ies and Prot ect ed Minorit ies:  Const it ut ional Models Compared,  in T.  

Bonazzi e M.  Dunne eds. ,  Cit izenship and right s in Mult icul t ural  Societ ies,  Keele Universit y 
Press,  1995.   

63  We refer t o t he French case cal led af faire des foulards see G.  Koubi,  Condit ions de 
l ’ expression des croyances rel igieuses par les élèves dans les ét abl issement s 
d’ enseignement  scolaire (à propos du port  du foulard islamique),  in Rec.  Dal loz,  
Jurisprudence,  1993,  108 ;  G.  Koubi,  Exclusion déf init ive d'élèves d'un col lège ayant  refusé 
d'ôt er leur foulard islamique pour part iciper au cours d'éducat ion physique,  in Rec.  Dal loz,  
Jurisprudence,  1995,  p.  365;  B.  St irn,  Les l ibert ès en quest ions,  Paris,  1996,  pp.  104 ss;  R.  
Schwart z,  Commissaire du gouvernement ,  Les l imit és à la l ibert é d’ expression rel igieuse 
des éléves dans les col lèges et  lycées,  in Rec.  Dalloz,  Jurisprudence,  2000,  p.  251 
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While,  wit h regard t o t he st rengt hening percept ion of  “ new cult ures” ,  t hey 

prove t o be based on a cult ural  paradigm overwhelming what  is cult ural ly 

dif ferent .   

Just  t ake t he example we ment ioned.  The French af f ai re des f oulards seemed 

t o clash against  t he pr incipe de laïci t é and it s main consequence was t hat  t his 

(shared) principle had t o be def ined.  Or consider anot her French case,  regarding 

t he choice of  t he day of  hol iday.   This might  be perceived as a neut ral  rule.  On 

t he cont rary,  t he Jewish st udent s claiming t he right  t o st ay at  home on Sat urday 

inst ead of  Sunday,  proved t his rule t o be based on t he idea of  one shared 

rel igion.64 

Therefore,  not  only mult icul t ural  dialogue def ines t he legal boundaries of  

cul t ural  diversit y,  but  i t  forces t he def init ion of  cul t ural  assumpt ions which l ie 

behind t he legal rules,  j ust  as much as it  forces an awareness of  t hem.  In t his 

sense mult icul t ural ism def ines us.  The result  of  t his def ining act ivit y might  and 

hopeful ly wil l  be t he shaping of  a new emerging common core of  const it ut ional 

values.  

On t he ot her hand,  at  EC level “ cult ural”  is an adj ect ive mainly referred t o 

member st at es’  hist orical  and art ist ic herit age and t o l inguist ic diversit y.
65

 

Moreover,  “ cul t ure”  is somet imes synonymous t o nat ional ident it y,  (as it  

might  be in art .  22 of  t he Chart er of  Fundament al Right s of  t he European Union),  

i .e.  t he St at es’  founding et hic and ideological (const it ut ional) principles,  as 

def ined in some ECJ leading cases.
66

 

As American sociological  and legal scholars had t o shif t  f rom t he “ melt ing 

pot ”  t o t he “ cult ural  plural ism”  perspect ive,  in t he European Union cult ural  

 

 
64  See for example t he t wo j udgment s of  t he Consei l  d’ Ét at ,  14 avri l  1995,  Consist oi re 

cent ral  des israél i t es de France et  aut res and M. Koen,  bot h in Rec.  Dal loz Jur . ,  1995,  p.  
481.  

65
  See for example G.Sp.  Karydis,  Le j uge communaut aire et  la préservat ion de l 'ident it é 

cult urel le nat ionale,  in Rev.  Trim.  de droit  européen,  1994,  p.  551 ss.  See also Art icle 149 
(ex Art icle 126) TEC :  «1.The Communit y shal l  cont ribut e t o t he development  of  qual it y 
educat ion by encouraging cooperat ion bet ween member st at es and,  if  necessary,  by 
support ing and supplement ing t heir act ion,  while ful ly respect ing t he responsibil i t y of  t he 
member st at es for t he cont ent  of  t eaching and t he organisat ion of  educat ion syst ems and 
t heir cul t ural  and l inguist ic diversit y.» 

66
  See e.g.  Societ y for t he Prot ect ion of  Unborn Children Ir.  Lt d.  v.  Grogan,  1991 E.C.R.  I-

4685,  [1991]  2 C.M.L.R.  849 (1991).   
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diversit y is a st art ing point . 67 This would be t he main dif ference bet ween 

American and European (possible) mult icul t ural  models.  But  st i l l  i t  is not  def ined 

as t o which degree t his diversit y is referred t o.  This is a basic issue,  whose 

answer def ines t he common core of  const it ut ional value t he EU cannot  depart  

f rom.  

While mult icul t ural ism is general ly relat ed t o t he dialogue wit h somet hing 

out side,  t he main idea of  Europe seems t o be (again):  mult icul t ural ism def ines 

us.  A cult ural  plural ism which t he European Union is (proud t o be) based on and 

which seems t o come out  of  t he European legal f ramework.  

The recent  Declarat ion on t he Fut ure of  t he European Union reaf f irms t he 

respect  for «ot hers’  languages,  cult ures and t radit ions». 68 Moreover,  not  only 

does t he Chart er of  Fundament al Right s of  t he EU claim «cult ural  diversit y» as a 

basic value (even if  we st i l l  do not  know what  art .  22 is referred t o).  The more 

“ sensit ive”  f ields are respect ed as wel l .  Concept s l ike «family»,  «conscient ious 

obj ect ion» and t he «right  of  parent s t o ensure t he educat ion and t eaching of  

t heir children» are respect ed by t he European law,  but  only «in accordance wit h 

t he nat ional laws governing t he exercise of  such f reedoms and right s».  They are 

not  def ined at  European level.  The St at es wil l  provide t he legal def init ion of  a 

family.69 

 

 
67  See A.M.  Schlesinger,  Disunit ing of  America:  Ref lect ions on a mult icul t ural  Societ y,  New 

York,  W.W. Nort on 1991  and P.  Hansen,  The Cult ural  Short -cut :  A Road t o Exclusion? Not es 
on Ident it y Pol it ics in t he European Union,  in J.  Gundara and S.  Jacobs (eds. ),  Int ercult ural  
Europe - Diversit y and Social  Pol icy,  Burl ingt on,  Ashgat e Publ ishing Company,  2000,  p.  101:  
«Probing int o how t his discourse manifest s it self  in EU cult ural  pol icy,  we can see t hat  
Union ident it y “ in t he making”  does not  appeal  t o a cult ural  homogeneit y t hat  would break 
wit h recognized nat ional and regional cult ures.  In t his sense,  ref lect ing t he views of  t he 
Economic and Social  Commit t ee (. . . ),  t here have been no at t empt s t o creat e an “ al l -
embracing”  “ melt ing-pot ”  in t he European Union».  

68  Laeken Declarat ion - adopt ed on t he 14t h December 2001 - «Europe’ s new role in a 
global ised world.  Europe as t he cont inent  of  humane values,  t he Magna Cart a,  t he Bil l  of  
Right s,  t he French Revolut ion and t he fal l  of  t he Berl in Wall ;  t he cont inent  of  l ibert y,  
sol idarit y and above al l  diversit y,  meaning respect  for ot hers’  languages,  cult ures and 
t radit ions.  The European Union’ s one boundary is democracy and human right s.  The Union 
is open only t o count ries which uphold basic values such as f ree elect ions,  respect  for 
minorit ies and respect  for t he rule of  law».  See 
ht t p: / / europa.eu. int / fut urum/ document s/ cont rib/ cont 001201_en.pdf  

69  “ Art icle 9 Right  t o marry and right  t o found a family:  This shal l  be guarant eed in 
accordance wit h t he nat ional laws governing t he exercise of  t hese right s.  

 Art icle 10 Freedom of  t hought ,  conscience and rel igion:  1.  Everyone has t he right  t o 
f reedom of  t hought ,  conscience and rel igion.  This right  includes f reedom t o change rel igion 
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The European Court  of  Just ice seems t o be caut ious in t hese “ sensit ive f ields”  

t oo,  as it  happened in some wel l-known cases l ike Grant  and Grogan. 70 Some 

doct rines int erpret  t his prudence as part  of  t he subsidiarit y principle,  as a self -

rest raint  due t o t he respect  of  cult ural  ident it y. 71 

The European mult icul t ural  model seems t o be wel l  described in t hese t erms.  

A common core of  const it ut ional values t hat  respect s cult ural  diversit y and 

where cult ural  diversit y is a basic value by it sel f .  

Ot herwise,  t here st i l l  seems t o be uncert aint y wit h regard t o what  ext ent  

diversit y can be t olerat ed.  There are sensit ive f ields at  European level as wel l .  

One of  t hese is exemplary,  i .e.  bioet hics.  It  is exemplary because it  shows t he 

dif f icul t ies of  respect ing St at es’  cul t ural  diversit ies,  in f ields where t hey t oughly 

clash.  Just  t o t ake one example,  I wil l  consider t he case of  t he Engl ish Human 

Fer t i l isat ion and Embryology (Research Purposes) Regulat ions 2001.  Under 

cert ain condit ions,  t hese Regulat ions al lowed t he so-cal led t herapeut ic cloning,  

a new medical research t echnique which impl ies et hical  quest ions because of  t he 

use of  human embryos.  It  was at t acked as being unet hical.  I am not  referring t o 

t he lawsuit  brought  by an Engl ish pro-l i fe al l iance,  which had a more pragmat ic 
 

 

or bel ief  and f reedom, eit her alone or in communit y wit h ot hers and in publ ic or in 
privat e,  t o manifest  rel igion or bel ief ,  in worship,  t eaching,  pract ice and observance.  2.  
The right  t o conscient ious obj ect ion is recognised,  in accordance wit h t he nat ional laws 
governing t he exercise of  t his right .  

 Art icle 14 Right  t o educat ion:  1.  Everyone has t he right  t o educat ion and t o have access t o 
vocat ional and cont inuing t raining.  2.  This right  includes t he possibil i t y t o receive f ree 
compulsory educat ion.  3.  The f reedom t o found educat ional est abl ishment s wit h due 
respect  for democrat ic principles and t he right  of  parent s t o ensure t he educat ion and 
t eaching of  t heir children in conformit y wit h t heir rel igious,  philosophical and pedagogical 
convict ions shal l  be respect ed,  in accordance wit h t he nat ional laws governing t he exercise 
of  such f reedom and right . ”  

 See C.  Casonat o,  La Cart a dei dir it t i  fondament al i del l 'Unione Europea:  t ra conferme,  
novit à e cont raddizioni,  in R.  Toniat t i,  Dirit t o,  dirit t i ,  giurisdizione.  La Cart a dei dir it t i  
fondament al i del l 'Unione Europea,  Padova,  2002,  p.99.  

70  See Societ y for t he Prot ect ion of  Unborn Children Ir.  Lt d.  v.  Grogan,  cit .  supra n.  20 and 
Case C-249/ 96 Lisa Jacquel ine Grant  v Sout h-West  Trains Lt d (No 03/ 98:  12 February 
1998).   

71  See M.  Dani,  La Cart a dei dirit t i  fondament al i del l 'Unione Europea e i l  principio di 
sussidiariet à,  in R.  Toniat t i,  op.  cit .  supra,  n.  23,  p.179.  Moreover,  in Ireland a referendum 
led t o t he social  changes someone had wished in Grogan:  «The X case was fol lowed by 
anot her const it ut ional referendum in 1992 which al lowed Irish women t o t ravel abroad for 
abort ions and t o receive informat ion on abort ion facil i t ies abroad but  which again banned 
abort ion in Ireland» in 
ht t p: / / www.dailyt elegraph.co.uk/ news/ main. j ht ml?xml=%2Fnews%2F2002%2F03%2F08%2F
wabor08.xml 
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at t i t ude t han an ideological one,  since it  denounced t he possible loophole of  t he 

law which could al low reproduct ive and not  only t herapeut ic cloning.  

The “ ideological at t ack”  came surprisingly f rom t he European Parl iament  

which,  on Sept ember 7t h 2000,  vot ed a resolut ion asking t he UK t o reconsider it s 

law.72 What  is more surprising is t hat  i t  considered t hat  «“ t herapeut ic cloning” ,  

which involves t he creat ion of  human embryos solely for research purposes,  

poses a profound et hical  di lemma,  irreversibly crosses a boundary in research 

norms and is cont rary t o publ ic pol icy as adopt ed by t he European Union».  

The concept  of  «publ ic pol icy» as adopt ed in t his cont ext  is one of  t he 

paradigms which explain t o what  ext ent  i t  is possible t o speak in t erms of  

cult ural  diversit y in t he EU.  Moreover,  t hese “ borderl ine f ields”  are t he l i t mus 

t est  of  cul t ural  plural ism,  claimed as being t he corner st one of  t he EU legal 

f ramework.  

The at t empt s t o def ine a European bioet hic have t o handle t he same hurdles.  

For example,  in t he recent  Council  of  Europe’ s Oviedo Convent ion on 

Biomedicine,  t he same dif f icul t ies in reaching shared general def init ions emerge.  

Again,  some cult ural  paradigms seem t o be overwhelming.  In spit e of  a 

“ defensive at t i t ude”  which could prot ect  individuals in some f ields (e.g.  genet ic 

discriminat ion),  where a common European act ion might  be useful ,  t here is an 

at t empt  t o impose a sole def init ion of  what  is “ et hical ly ort hodox”  for Europe as 

a whole.73 

3.  Concluding remarks 

It  seems t hat  even at  t he European level a cult ural shadow of  legal rules is 

emerging,  not wit hst anding t he ret horical  st at ement s af f irming t he value of  

 

 
72  Resolut ion on Human Cloning,  European Parl iament ,  1998 O.J.  (C 34) 164 (Jan.  15,  1998) 

B5-0710,  0751,  0753 and 0764/ 2000:  «Having regard t o t he proposal by t he Unit ed Kingdom 
Government  t o permit  medical research using embryos creat ed by cel l  nuclear 
replacement  (so-cal led “ t herapeut ic cloning” ),  (…).  Considers t hat  “ t herapeut ic cloning” ,  
which involves t he creat ion of  human embryos solely for research purposes,  poses a 
profound et hical dilemma,  irreversibly crosses a boundary in research norms and is 
cont rary t o publ ic pol icy as adopt ed by t he European Union».  

73  Convent ion for t he prot ect ion of  Human Right s and dignit y of  t he human being wit h regard 
t o t he appl icat ion of  biology and medicine:  Convent ion on Human Right s and Biomedicine,  
ETS no.164.  See C.  Piciocchi,  La Convenzione di Oviedo sui dirit t i  del l 'uomo e la 
biomedicina:  verso una bioet ica europea?;  in Dirit t o pubbl ico comparat o ed europeo,  2001,  
III,  1301.  
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cul t ural  plural ism.  The respect  of  t he lat t er principle would accept  t hat  what  is 

considered unet hical in some count ries,  might  be et hical ly accept able in ot hers 

(l ike in t he ment ioned case of  t he U.K. ),  and viceversa.  

It  does not  mean t hat  we are moving t owards a complet e cult ural  relat ivism,  

but  t hat  we might  accept  a dif ferent  percept ion of  t he common core of  

European values.  A new emerging common core,  which includes cult ural  diversit y 

as a (shared) value.  

As an out come,  t he emerging “ European mult icul t ural ism”  wil l  compel legal 

syst ems t o def ine t heir cul t ural  shadows (def ining does not  mean denying).  This 

might  be t he f irst  st ep t owards an easier dialogue bet ween dif ferent  cult ures 

and t he legal syst ems,  a dialogue which consider plural ism as a const it ut ional 

value.  
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Towards an EU Immigrat ion Policy: 
Between Emerging Supranational 
Principles and National Concerns 

Maria Teresa Bia 
 

 

Summary:  1.  Int roduct ion.  - 2.  Towards an EU immigrat ion pol icy.  - 3.  

Immigrat ion and asylum pol icy in t wo EU syst ems:  The cases of  Germany and 

It aly.  - 3.1.  Work-relat ed immigrat ion.  Premise.  - 3.1.1.  Germany.  – 3.1.2.  It aly.  

- 3.2.  Family reunif icat ion.  - 3.3.  Asylum seekers.  Premise.  - 3.3.1.  Germany.  - 

3.3.2.  It aly.  - 4.  Conclusion.  

 

1.  Introduction 

While for t he past  t wo cent uries t he count ries of  west ern Europe have t ended t o 

be count ries of  emigrat ion rat her t han immigrat ion,  since t he mid 1960s t here 

has inst ead been a considerable increase in immigrat ion t owards t he EU. 1 

This shif t  occurred for a number of  pol i t ical ,  hist orical  and economic reasons,  

such as t he increase in labour short ages,  which began in t he wake of  post -war 

reconst ruct ion and which induced some European count ries t o open up t heir 

f ront iers t o foreign workers,  or t he pol it ical  changes in East ern and Cent ral  

Europe t hat  creat ed an unprecedent ed inf lux of  immigrant s f rom t he former 

communist  count ries t o t he geographical ly closest  EU count ries.   

 

 
  PhD Researcher,  European Universit y Inst it ut e Florence,  Dept .  of  Law.  
1  For an overview of  recent  development s in migrat ion f lows t o Europe,  see K.  Bulent ,  

Europe en évolut ion;  les f luxes migrat oires au 20ème siècle (St rasbourg:  Council  of  
Europe Pub. ,  2002) and J.  Barrou L’ Europe t erre d’ immigrat ion:  f luzes migrat oires et  
int égrat ion (Grenoble :  Presse Universit aire de Grenoble,  2001).  Demographic aspect s 
of  t he newly born emigrat ion f lows t o West ern Europe are discussed in Pol it ical  and 
demographic aspect s of  Emigrat ion Flows t o Europe (St rasbourg:  Council  of  Europe,  
1993).  



Francesco Palermo 

 

Faced wit h t his new sit uat ion,  nat ional  pol icies and st rat egies t o manage 

immigrat ion f lows had t o change.  However,  t hese pol icies and st rat egies dif fer 

great ly f rom count ry t o count ry depending on t he specif ic kind of  immigrat ion 

each count ry at t ract s and t he way in which t he pol it ical-const it ut ional values 

underpinning t he social  consensus conceive of  t he idea of  t he int egrat ion of  

foreigners.  These values are inf luenced by bot h hist orical  and economic fact ors 

and by t he geographical col locat ion of  every st at e.  

Nevert heless,  despit e t hese dif ferent  nat ional views,  t he recent  hist ory of  t he 

European Union signals t he incept ion of  a pat h t owards a common migrat ion and 

asylum pol icy.  Given t he gradual evolut ion of  t he European Economic Communit y 

int o t he more cohesive European Union,  which is beginning t o be perceived as a 

‘ host  count ry’  in it s own right  by non EU- nat ionals,  t here is a clear need t o 

adopt  a European approach t o immigrat ion.  

Essent ial ,  however,  for t he ef fect ive adopt ion of  a supranat ional immigrat ion 

and asylum pol icy is t he achievement  of  a balance,  at  t he EU level,  bet ween t he 

mot ivat ions driving European act ion in t hese areas and t he int erest s of  t he 

member st at es,  i .e.  t hat  t he lat t ers’  part icular cul t ural  as wel l  as pol it ical  views 

wit h regard t o t hese mat t ers be represent ed in t he European regulat ions.  The 

int ent ion of  t his paper is t o look int o t his quest ion.  In doing so,  we wil l  f irst  

review t he st eps t he Union is making t owards t he Europeanisat ion of  migrat ion 

and asylum pol icies,  and t he way t his process is support ed or even opposed by 

member st at es.  We wil l  t hen make a comparat ive analysis of  t he st at e of  play of  

migrat ion regulat ions and pol icies in t wo EU count ries,  namely It aly and 

Germany.  This comparat ive analysis – which t akes It aly and Germany as an 

example of  t he dynamics of  const it ut ional-cult ural  diversit y wit hin t he Union-,  is 

aimed at  showing how immigrat ion pol icy is dif ferent ly perceived in t wo EU 

st at es and t o what  ext ent  t wo EU nat ional syst ems f it  int o t he European 

approach t o immigrat ion.  

It aly and Germany have been chosen for t he fol lowing reasons.  Germany has,  

in t he last  decade of  t he 20t h cent ury,  emerged as t he “ principal magnet  societ y 

in t he West ern hemisphere: ” 2 In order t o deal wit h t his posit ion as 

Einwanderungsland,  Germany is in t he midst  of  a dif f icul t  pol it ical  debat e about  

 

 
2  St raubhaar,  T.  “ New Immigrat ion Needs a NEMP (New Immigrat ion Pol icy)” ,  HWWA 

Discussion Paper/ 95.  
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t he reform of  t he exist ing immigrat ion laws. 3 For it s part  It aly has j ust  approved 

a cont roversial  bi l l  amending t he immigrat ion syst em. 4 

2.  Towards an EU immigrat ion policy  

Given t hat  immigrat ion and asylum are mat t ers where fundament al aspect s of  

t he sovereignt y of  st at es are in quest ion,  t he founding Treat ies of  t he European 

Communit ies did not  provide for any rule aimed at  promot ing supranat ional 

aut horit y in t hese areas.   

By 1993,  t he achievement  of  t he f ree movement  of  persons wit hin t he 

European Single Market ,  t oget her wit h a real increase in migrat ory pressures 

upon t he Communit y,  raised t he need for a common EU pol icy t o complement  

nat ional pol icies,  which were proving inadequat e t o deal ef f icient ly wit h 

immigrat ion in an area wit hout  borders.  

Hence,  f irst  considered as mat t ers of  ‘ common int erest ’  by t he Treat y of  

Maast richt ,  wit h t he Amst erdam Treat y immigrat ion and asylum have become a 

ful l  Communit y responsibil i t y.  This Treat y insert ed a new Tit le IV int o t he EC 

Treat y deal ing wit h visa,  asylum and immigrat ion,  under which t he measures t o 

be adopt ed t o develop a common approach t o immigrat ion and asylum are spelt  

out 5.  It  should be st ressed,  however,  t hat   Council  Regulat ion (EC) 343/ 2003 

est abl ishing t he crit eria and mechanisms for det ermining t he member st at e 

responsible for examining an appl icat ion procedure in one of  t he member st at es 

by a t hird-count ry nat ional6;  Council  Direct ive 2003/ 9/ EC laying down minimum 

st andards for t he recept ion of  asylum seekers7;  Council  Decision 2002/ 463/ EC 

adopt ing an act ion programme for administ rat ive co-operat ion in t he f ields of  

 

 
3  Af t er having charged an Independent  Commission wit h t he t ask of  draf t ing a report  on 

immigrat ion (Zuwanderung gest alen,  Int egrat ion fördern),  on t he 7t h of  November 
2001 Germany approved t he f irst  draf t  of  a legislat ive proposal amending exist ing 
Laws on immigrat ion and asylum.  Det ailed informat ion on t he new bil l  are available at  
www.eng.bmi.bund.de 

4  Law of  30 July,  2002,  drawn up by Reforms Minist er Umbert o Bossi and Deput y Prime 
Minist er Gianf ranco Fini.  In G.U.  n.  199/ 2002.   

5  On t he fundament al change of  approach t o immigrat ion and asylum af t er Amst erdam 
see,  in part icular,  Pet it e,  M.  “ The Treat y of  Amst erdam” ,Jean Monnet  Paper n.  2/ 98 
and Marinho,  C.  Asylum,  Immigrat ion and Schengen af t er Amst erdam:  a f rst  
Assessment ,  (Maast richt :  EIPA,  2000).  

6  In OJ 2003,  L 050 
7  In OJ 2003,  L 031 
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ext ernal borders,  visas,  asylum and immigrat ion8;  Council   Direct ive 2001/ 55/ CE 

on t emporary prot ect ion of  displaced persons9,  and Decision 2000/ 596/ EC10,  

est abl ishing t he ERF,  are t he only measures t o have been adopt ed so far t o give 

subst ance t o t he formal communit arisat ion of  immigrat ion and asylum pol icies.  

And,  t he adopt ion of  t hese measures occurred because,  given t hat  “ cases of  

mass inf lux of  displaced persons have become more and more subst ant ial  in 

Europe in recent  years” 11,  and given t hat  t his phenomenon as wel l  as mat t ers 

relat ed t o repat riat es cannot  be adequat ely addressed by individual st at es,  as 

t he nat ional responses t o t he conf l ict  in former Yugoslavia clearly showed,  

t emporary prot ect ion and asylum came about  as areas in which t he need for 

supranat ional act ion emerged clearly.   

On t he cont rary,  t he European f ramework for immigrat ion via family 

reunif icat ion and for work purposes is highly f ragment ed.  

The modest  legislat ive progress in shaping a supranat ional immigrat ion syst em 

does not  depend,  however,  on an iner t ia of  t he European inst it ut ions.  As t he 

t able t hat  fol lows shows,  a number of  proposals have,  in fact ,  already been 

submit t ed by t he Commission t o harmonise nat ional provisions on immigrat ion.  

Proposed legislat ion on immigrat ion and asylum repor t ed on t he basis of  

t he known dist inct ion bet ween t he t hree main channels of  legal  

immigrat ion,  namely immigrat ion via f ami ly reuni f icat ion,  economic-

dr iven immigrat ion and admission f or  humani t ar ian reasons 

 

Fami ly Reuni f icat ion Economic-dr iven 
immigrat ion 

Humani t ar ian Reasons 

Ref .  Amended Proposal  f or  

a Counci l  Di rect ive on t he 

Ref .  COM/ 2001/ 386 f inal   on 
t he condi t ions of  ent ry 

A number  of  secondary  

legislat ion measures and 

 

 
8  In OJ 2002,  L 161 
9  In OJ 2001,  L 121/ 12 
10  In OJ 2000,  L 252 
11  See point  2 of  t he Preamble of  Council  Direct ive 2001/ 55/ EC.  



Int egrat ion of  Const it ut ional Values in t he European Union – An Epilogue 

39 

r ight  t o f ami ly reuni f icat ion 

COM (2002) 225 f inal  

 

and residence of  t hi rd 

count ry nat ionals f or  paid 

employment  and sel f - 

employed economic  

act ivi t ies 

 

proposals t ouching on  

al l  aspect s of  immigrat ion  

f or  humani t ar ian reasons 

 have been approved or  

t abled by t he Commission 

By and large t his proposal  

is bot h in harmony 

wi t h int ernat ional   

Convent ions on t he r ight  

t o f ami ly reuni f icat ion  

and respect f ul  of  di f f erent   

nat ional  views concerning 

t he def ini t ion of  t he ‘ f ami ly 

group’   

The obj ect ive of  t he  

Proposal  is t o lay down  

common pr inciples and  

rules concerning t he ent ry 

and residence of  f oreigners 

f or  economic purposes 

The EU approach t o 

t his mat t er  is inf ormed by 

t he need t o accomodat e t he 
r ight s of  t hose claiming 
prot ect ion vis-à-vis t he 
legi t imat e nat ional  concern 

 t o prevent  cr ime and i l legal  

immigrat ion 

In spi t e of  t his,  Al t hough disclosing a  Ref . ,  Counci l  Regulat ion  
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COM (2002)225 

met  wi t h st rong opposi t ion 

by some EU member st at es.  

Theref ore,  i t s adopt ion has 

been blocked at  t he level  of  

t he Counci l .    

clear  commit ment  t o t ake 

in due (and equal )  

cosiderat ion t he r ight s of  

workers and t he economic 

condi t ions of  t he host  

count ry,  t he proposal  has  

not  yet  been approved 

(EC) 343/ 2003;  Counci l  

Di rect ive 2003/ 9/ EC;  

Counci l  Decision  

2002/ 463/ EC;  Counci l  

Di rect ive 2001/ 55/ CE;  

Decision 2000/ 596/ EC 

 

 

The Communit y’ s dif f icul t y in adopt ing t he measures necessary for adopt ing a 

common act ion in immigrat ion and asylum has t o do wit h t he t ensions bet ween 

t he member st at es over deal ing wit h t hese pol icies.  As has clearly been point ed 

out  by t he European Commission,  “ t he t hrust  of  discussions in t he Council  on a 

number of  individual legislat ive proposals concerning immigrat ion reveals a 

cont inuing det erminat ion by member st at es t o ensure t hat  any common pol icies 

should involve t he least  possible adj ust ment  t o each one’ s exist ing 

approaches. ” 12 This leads t o t he paradoxical result  t hat  al t hough discussions are 

being undert aken at  t he supranat ional level t o sust ain t he emerging EU aut horit y 

in immigrat ion and asylum,  as long as t he EU lacks binding legal inst rument s in 

t his area,  member st at es wil l  keep on const ruct ing t heir own pol icies “ wit h 

mainly nat ional considerat ions in mind and wit hout  reference t o t he European 

cont ext ” .13 

 

 
12  COM (2001) 628,  Communicat ion f rom t he Commission t o t he Council  and European 

Parl iament .  Biannual Updat e of  t he scoreboard t o review progress on t he creat ion of  
an Area of  Freedom,  Securit y and Just ice in t he European Union (Second half  of  2001).  

13  Ibid.  
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3.  Immigrat ion and asylum policy in two EU systems: The cases of Germany 

and Italy 

Premise:  a) Germany 

While for t he past  f i f t y years t he of f icial  discourse in Germany was t hat  t he 

count ry had not  immigrant s,  now,  t hat  9 per cent  of  t he populat ion are non –

nat ionals,  i t  has been recognised t hat  “ t he guiding principle and st andard t hat  

appl ied for many decades,  namely t hat  Germany is not  a count ry of  immigrat ion 

has become unt enable” .14 In part icular,  a rapid increase in t he number of  

individuals seeking asylum as wel l  as t he init iat ive launched by t he Schröder 

Government  in early 2000 t o address a labor short age in t he informat ion 

t echnology indust ry,  have moved t he t opic of  immigrat ion t o t he cent re of  publ ic 

debat e and have generat ed problemat ic pol it ical  discussions about  t he adopt ion 

of  t he ‘ f irst ’  comprehensive German bil l  on immigrat ion.  Present ed by t he 

Federal Minist er of  Int erior Mr Ot t o Schily on 2001,  t he so-cal led German Act  t o 

Cont rol  and Rest rict  Immigrat ion and Regulat e t he Residence and Foreigners,  

ot herwise known as Immigrat ion Act ,  is aimed at  improving Germany’ s economic 

compet it iveness while cont rol l ing immigrat ion and regulat ing t he st ay of  

foreigners as wel l  as t heir int egrat ion.  It  also places a new and cont roversial  

emphasis on work-relat ed immigrat ion,  which,  given t he need by t he German 

economy t o f i l l  ski l l  short age areas,  is highly support ed.  

However,  because of  t he sensit ive pol i t ical  issues it  is concerned wit h,  

Germany’ s new Immigrat ion Act ,  which had been due t o come int o force on 

January 2003,   has not  yet  been approved.  Rat her,  i t s legal it y has been 

chal lenged before t he German Const it ut ional Court  t hat  nul l i f ied it  on December 

18,  2002.  

b) It aly 

Unt il  very recent ly It aly was a count ry of  emigrat ion.  Only in t he last  20 years 

has It aly,  as a result  of  t he exodus of  large numbers of  displaced persons f rom 

nearby zones of  conf l ict  (e.g.  former Yugoslavia),  found it sel f  at t ract ing 

 

 
14  See t he document  ‘ St ruct uring Immigrat ion-Fost ering Int egrat ion’  – Report  by t he 

Independent  Commission on Migrat ion t o Germany est abl ished in 2001 by t he German 
Federal Minist ry of  t he Int erior.  Int ernet  source:  ht t p: / / www.eng.bmi.bund.de  
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unprecedent ed and unexpect ed f lows of  foreigners asking t o ent er t he count ry. 15 

This has led t o t he prol iferat ion of  laws and legislat ive proposals on t he 

management  of  immigrat ion,  t he lat est  of  which is Law 189/ 2002,  which since it s 

adopt ion and earl iest  implement at ion has evoked st rong crit icism because of  t he 

way in which it  addresses pol it ical ly sensit ive quest ions.  

In t he fol lowing,  af t er brief ly present ing t he way in which t he new German 

and It al ian bil ls regulat e t he t hree cat egories of  legal immigrat ion,  namely t he 

cases of  immigrat ion for humanit arian reasons,  via family reunion and work-

relat ed immigrat ion,  we wil l  t hen see whet her or not  t hey comply wit h t he 

European principles.  

3.1.  Work-relat ed immigrat ion.  Premise.   

Immigrat ion for economic purposes is a very sensit ive issue,  largely because of  

i t s impact  on crucial  aspect s of  t he host -count ry social  st ruct ures,  part icularly 

t he domest ic labor sit uat ion.  Consequent ly,  i t  has always been subj ect ed t o 

changing pol icy considerat ions according t o t he needs of  nat ional market s.   

Not wit hst anding t he above considerat ions,  t he recent  l iberal isat ion of  t he 

f ree movement  of  workers wit hin t he f ramework of  t he European Union has 

made it  necessary t o def ine common basic rules on t he admission of  economic 

migrant s.  Deciding,  however,  on a common approach t o t his mat t er is 

part icularly cont roversial ,  and t he Commission’ s proposal on economic 

immigrat ion,  namely COM(2001)386 f inal16,  has not  yet  been adopt ed.  

In it ,  t o of fer member st at es a reasonable common ground for negot iat ing t he 

basic rules for a supranat ional approach t o immigrat ion for economic purposes,  

t he principle t hat  a post  can only be f i l led wit h a t hird-count ry worker af t er a 

t horough assessment  of  t he domest ic labour market  sit uat ion is assert ed. 17 On 

t he basis of  t his guidel ine,  common,  crit eria and procedures regarding t he 

condit ions of  ent ry and residence of  t hird-count ry nat ionals for t he purpose of  

paid-employment  and self -employed economic act ivit ies are laid down.  They 
 

 
15  For an in dept h analysis of  t he It al ian experience of  immigrat ion,  see Commarat a,  A.  

and Todino,  Ma.  The It al ian Experience of  Immigrat ion Pol icy:  Making Up for t he 
Emergency,  in Korel la G.D.  and Twomey P.M. ,  “ Towards a European Immigrat ion 
Pol icy:  Current  Sit uat ion- Perspect ives” .  (Bruxel les:  European Int eruniversit ary Press,  
1993).  

16  In O 2001,  121/ 12.  
17  Ibid.  
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include t he int roduct ion of  a single nat ional appl icat ion procedure leading t o t he 

issuing of  one combining t i t le,  encompassing bot h residence and work permit  

wit hin one administ rat ive act ,  in order t o simpl if y and harmonise t he diverging 

rules current ly appl icable in t he member st at es. 18 The right s conferred on a 

‘ residence-permit  worker’  are t hen l ist ed under t he proposal. 19 By and large,  t he 

rat ionale behind t he Communit y principles on t he t reat ment  of  foreigner 

workers is t o encourage t heir int egrat ion int o t he host  count ry.  In t his vein,  a 

det ailed set  of  provisions is provided for t o govern t he right  t o carry out  an 

economic act ivit y and t o remain in a EU st at e af t er having been employed t here 

and t he right  t o equal it y of  condit ions of  employment  on t he same basis as 

workers of  t he host  st at e.  

It  should be emphasised t hat  most  of  t he direct ive’ s provisions which dict at e 

minimum st andards on t he t reat ment  of  workers’  immigrat ion are accompanied 

by clauses which al low t he member st at es t o derogat e t he common st andards 

where nat ional exigencies cal l  for dif ferent  rules t o be appl ied.  Nonet heless,  t he 

direct ive has not  yet  been approved by t he Council .   

3.1.1.  Germany 

Based on t he co-ordinat ion of  informat ion on labour migrat ion bet ween t he 

foreign aut horit ies,  employment  aut horit ies and nat ional represent at ions abroad,  

t he German draf t  law basical ly ext ends t he possibil i t y for highly skil led foreign 

workers t o ent er t he count ry.  The opening of  t he German labour market  t o 

foreigners is promot ed as being necessary not  only for reasons of  plural ist ic 

int egrat ion,  but  also,  and more pragmat ical ly,  t o respond t he needs of  t he 

int ernal economy.  A syst em based on select ion crit eria,  such as age,  sex and 

professional ski l ls is proposed t o deal wit h t he recruit ment  of  t emporary labour 

migrant s as wel l  as permanent  migrant s and new possibil i t ies for highly qual if ied 

workers and a rat ional regulat ion of  t he immigrat ion of  sel f -employed people are 

int roduced.20 Moreover,  according t o it s support ers t he new German immigrat ion 

bil l  would impact  on t he cult ural  as wel l  as pol it ical  way of  conceiving of  work-

relat ed immigrat ion.  In t he f irst  place it  would replace decades of  ad hoc 

 

 
18  Ibid.  
19  Ibid.  
20  See,  supra III.  
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pract ices wit h a legislat ion which considers foreign workers as ‘ immigrant s’  

rat her t han ‘ guest s’ .  Secondly,  i t  would launch a comprehensive pol icy of  

int egrat ion of  immigrant s which is int ended t o be based on t he development  of  

foreigners’  language skil ls as wel l  as on t he promot ion of  t heir part icipat ion in 

t he nat ional cul t ural  and social  l i fe. 21 At  t his aim,  t he est abl ishment  of  a new 

st ruct ure,  namely t he FOMR, is foreseen in view t o provide t he necessary 

inst it ut ional support  t o immigrant s. 22 

Thus,  as far as foreign workers’  immigrat ion is concerned,  t he new German 

bil l  is in l ine wit h t he EU guidel ines,  which,  on t he one hand,  promot e t he 

opening of  t he European f ront iers t o non-EU workers,  and,  on t he ot her,  require 

t hat  while respect ing t he exigencies of  t heir nat ional labour marker,  t he member 

st at es should ensure t hat  t he workers admit t ed enj oy t he same right s and 

responsibil i t ies as EU nat ionals.  

3.1.2.  It aly 

Unlike t he German draf t  law,  t he new It al ian Act  on Immigrat ion discloses a 

general commit ment  t o rest rict  t he legal precondit ions for admission of  non-EU 

workers.  In t he f irst  place,  provided t hat  in It aly admission for economic reasons 

is based on t he issuing of  a work permit  by t he nat ional Aut horit ies,  Art icle 5 of  

t he new bil l  amends t his syst em by making t he residence permit  dependent  on a 

combined employment  and residence cont ract ,  wit h t he consequence t hat  t he 

work permit  cannot  last  longer t han t he cont ract  i t sel f  and,  as a general rule,  no 

more t han nine mont hs for seasonal workers;  no more t han one year for 

t emporary workers and no more t han t wo years for non-t emporary workers. 23 

The norms prescribed by Art icle 5 of  Law 189/ 02 do not  comply wit h t he 

European f ramework for work permit  procedures,  according t o which not  only 

work permit s in al l  member st at es should be val id for t hree years,  but  also t he 

need for more f lexible measures on t he administ rat ive procedures leading t o t he 

issuing of  t hose permit s is cal led for.   

 

 
21  Ibid.  
22  Ibid.  
23  Art icle 5 of  Law 189/ 2002.  
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In addit ion,  i f  we consider t hat  new condit ions and l imit at ions concerning t he 

ent ry for work purposes are provided for under Law 189/ 0224,  which st at es t hat  

immigrant s who lose t heir j ob can sign up wit h t he employment  of f ice for a 

maximum of  six mont hs,  af t er which t heir residence permit  is t o be wit hdrawn if  

t hey have not  found ot her employment ,  It aly is clearly orient at ed t owards 

closing it s doors t o foreign workers.  

3.2.  Fami ly reuni f icat ion 

Since t he est abl ishment  of  t he Ad hoc Group on Immigrat ion in 199125,  t he 

harmonisat ion of  legal provisions concerning t he right  t o family reunif icat ion has 

been discussed int ensively by t he European Minist ers responsible for immigrat ion 

af fairs.  As a result  of  t hese discussions,  a number of  legislat ive proposals and 

draf t  resolut ions laying down t he guidel ines and principles for a common 

European pol icy on t he right  t o family reunion have been proposed.  At  present ,  

COM/ 2001/ 225 is t he lat est  legislat ive ‘ product ’  of  t his supranat ional dialogue 

on admission of  foreigners for family reunion.  At  t he heart  of  t his proposal is t he 

af f irmat ion of  t he principle of  t he unit y of  t he family,  wich,  according t o t he 

proposal,  should be preserved since separat e l iving,  during a long period of  t ime,  

of  parent s and children or part ners for l i fe may have severe pshycological and 

social  consequences for t hose involved,  which can negat ively inf luence t he 

int egrat ion and int eract ion of  immigrant s in t he societ y of  t he st at e where t hey 

l ive.  This,  especial ly where t he int erest s of  young children are at  st ake.  

That  said,  based on t he int ernat ional ly accept ed concept  of  family 

reunif icat ion,  which is considered a necessary way of  making family l i fe possible,  

COM/ 2001/ 225 st at es t hat  t o ensure prot ect ion t o t he family and t he 

preservat ion or format ion of  family l i fe,  which,  in t urn,  helps t o creat e t he 

socio-cult ural  st abil i t y facil i t at ing t he int egrat ion of  t hird count ry nat ionals in 

t he member st at es a right  t o family reunif icat ion should be est abl ished and 

 

 
24  The general principles informing t he It al ian approach t o work-relat ed immigrat ion are 

spel led out  in Art icle 3 of  Law 189/ 2002.  In t urn,  det ailed provisions regulat ing t he 
right  t o ent ry and st ay It aly for work purposes are laid down under Art icles 5,  6,  8,  9,  
12,13 of  t he above.ment ioned law.  

25  The set t ing-up of  t he 1991 ad hoc Group on Immigrat ion came as a corol lary of  t he 
broader Euro-pol icy proj ect  t o achieve t he abol ishment  of  t he int ernal European 
borders.  
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recognised and t he pract ical  condit ions for t he exercise of  t hat  r ight  should be 

det ermined on t he basis of  common crit eria.  Hence a crucial  rule concerning t he 

harmonisat ion of  nat ional provisions concerning t he def init ion of  t he component s 

of  t he ‘ family’  t o whom t he right  t o family reunif icat ion appl ies was provided for 

under t he orginal version of  Art icle 4 of  t he proposal,  according t o which:  

‘ t he f ami ly includes t he appl icant ’ s spouse,  or  unmarr ied par t ner  (i f  t he 

legislat ion of  t he member  st at e concerned t reat s t he si t uat ion of  unmarr ied 

couples as corresponding t o t hat  of  marr ied couple);  t he minor  chi ldren of  t he 

appl icant ;  i t s spouse or  unmarr ied par t ner ;  t he relat ives in ascending l ine of  t he 

appl icant ;  spouse or  unmarr ied par t ner ;  chi ldren of  t he appl icant ;  his spouse or  

unmarr ied par t ner  being of  f ul l  age who are obj ect ively unable t o sat isf y t hei r  

needs by reason of  t hei r  st at e of  heal t h. ’ .26 

Given t he diversit y in nat ional legislat ion concerning t hose enj oying t he right  

t o family reunif icat ion,  t he above-referred norm has been signif icant ly amended.  

In part icular,  t here is now a possibil i t y but  not  an obl igat ion t o al low t he ent ry 

and residence beyond t he spouse and minor children. 27 Not wit hst anding t his and 

fact  t hat  wit hin t he broader cont ext  of  t he proposal t he obj ect ive t o lay down 

common principles appl icable in al l  member st at es is count erbalanced by t he 

st at ement  t hat  i t  is possible for nat ional government s t o refuse t o al low t he 

ent ry and residence of  family members on grounds of  publ ic pol icy,  domest ic 

securit y or publ ic healt h,  COM/ 2001225 met  wit h st rong opposit ion f rom some EU 

member count ries.  Therefore,  i t s adopt ion has been blocked at  t he level of  t he 

Council  of  Minist ers.  

Having focused on t he principal EU principles on t he right  t o family reunion,  i t  

should be st ressed t hat  t hese principles are exact ly t he crucial  point s 

dif ferent iat ing t he nat ional and supranat ional approaches t o immigrat ion via 

family reunion.  

While,  as we have not ed,  according t o COM/ 2001/ 225,  t he member st at es 

should aut horise –among t he ot hers - t he ent ry and residence of  t he minor 

children of  t he appl icant  and of  his spouse or unmarried part ner,  and even adult  

children,  who are obj ect ively unable t o care for t hemselves for reasons of  t heir 

 

 
26  See t he original version of  t his Art icle,  provided for as it  was under t he previous EC 

proposal on t he right  t o family reunif icat ion,  namely COM/ 2000/ 0624.  
27  Art icle 4 COM/ 2001/ 225 
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st at e of  healt h,  wit h t he new German bil l  t he age l imit  of  children who are 

al lowed t o fol low t heir parent s as immigrant s has been lowered f rom 16 t o 14.  In 

t urn,  under t he new It al ian Immigrat ion Act ,  t he right  t o family reunion is 

subst ant ial ly l imit ed t o t he spouse and depending minor children. 28 In t he l ight  of  

t his,  i t  can be argued t hat  while t he Communit y proposal privi leges prot ect ing 

t he unit y of  t he family,  t he German and It al ian regulat ions are inst ead orient ed 

t o privi lege nat ional int erest s by rest rict ing immigrat ion.   

3.3.  Asylum seekers.  Premise.  

Asylum is t he area in which t he supranat ional ef fort  t o t ake t he st eps necessary 

t o remedy t he f ragment at ion of  nat ional laws is more signif icant .  But  t he 

provisions adopt ed at  t he EU level do not  suf f ice on t heir own t o overcome t he 

f ragment at ion of  t he European ‘ asylum syst em’  since most  member st at es keep 

on adopt ing individual - and of t en conf l ict ing - measures on t his mat t er.  For 

obvious reasons of  coherency and unit y,  t his resist ance on t he part  of  member 

st at es t o harmonise nat ional legislat ion has problemat ic consequences on t he 

way in which migrat ory f lows are managed t hroughout  Europe.   

However,  in order t o gain a sound underst anding of  t he nat ional sensit ivit ies 

undermining t he pat h t owards a common asylum syst em,  we would do wel l  t o 

explore t he reasons behind t he diversit y of  nat ional approaches t o t his mat t er.   

3.3.1.  Germany 

Admission for humanit arian reasons is t he issue where t he German approach t o 

immigrat ion has most ly been informed by principles which have grown wit hin,  

and because of ,  t he very uniqueness of  t he count ry’ s nat ional hist orical-

const it ut ional development s.  In 1949,  af t er t he second world war and t he 

col lapse of  t he Nat ional ist  Social ist  Regime,  asylum was included in t he German 

Const it ut ion as a fundament al r ight 29 and Germany had one of  t he most  open 

pol icies t owards t hose asking t o ent er t he nat ional f ront iers for humanit arian 

prot ect ion.  However,  over t he years t his way of  managing t he asylum syst em has 

 

 
28  Art icle 23 Law 189/ 02 
29  See Art icle 16 of  t he Basic Law for t he Federal Republ ic of  Germany - Grundgeset z,  

GG – (Ref .  Version promulgat ed on t he 23rd of  May 1949 and publ ished in t he Federal 
Law Gazet t e (f irst  issue) dat ed 23 May 1949).  
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not  been wit hout  i t s problems in t erms of  t he count ry’ s capacit y t o cont rol  

immigrat ion.  Conf ront ed wit h t he pressures of  an ever increasing number of  

people asking admission t o Germany and at  t he aim of  safeguarding t he right  t o 

prot ect ion of  t hose who suf fer pol it ical  and humanit arian prosecut ion while 

discouraging manifest ly unfounded appl icat ions for asylum,  in 1992 t he 

Government  adopt ed t he Act  on t he Re-organisat ion of  Asylum Procedures30,  

short ly fol lowed by t he Act  t o Amend t he Basic Law on asylum31.  Wit h t he ent ry 

int o force of  t hese amendment s,  t he principles of  t he ‘ safe t hird st at e’  and ‘ safe 

count ry of  origin’  were int roduced.  In pract ice,  t hese principles imply t hat  a 

foreigner may not  invoke t he basic right  t o asylum if  he has ent ered Germany 

f rom a safe t hird st at e.  Likewise,  ent it lement  t o ask for asylum prot ect ion was 

excluded for t hose who were not  vict ims of  st at e prosecut ion.  

In addit ion,  a comprehensive set  of  norms set t ing out  t he cat egories of  

manifest ly undounded appl icat ions t o be rej ect ed by means of  an accelerat ed 

asylum procedure were set  fort h under Sect ion 30,  para.  3,  n.1 t o 6 of  t he 

Asylum Procedure Act .   

That  said,  wit h t he new bil l  of  2001,  t he right  t o asylum for t hose who claim 

persecut ion by non-st at e act ors,  as wel l  as for women claiming persecut ion on 

t he basis of  t heir gender,  is f inal ly recognised.  However,  as far as procedural 

guarant ees are concerned,  t he German draf t  legislat ion accelerat es asylum 

procedure but  does not  of fer adequat e guarant ees about  t he decision-making 

process,  and t he rule according t o which people coming f rom a ‘ t hird safe-

count ry’  are not  af forded t he right  t o apply for asylum is careful ly maint ained.  

As for t his point ,  i t  should be not ed t hat  given t hat  Germany considers al l  

neighbour count ries as safe,  t his rule has de f act o al lowed Germany t o close it s 

doors t o many appl icat ions for asylum,  which have been deviat ed t o ot her EU 

count ries.   

3.3.2.  It aly 

Over t he last  decade,  t he number of  refugees and immigrant s arriving on t he 

It al ian coast s and wishing t o exercise t heir r ight  t o asylum has increased 

 

 
30  The German Act  on t he Reorganisat ion of  Asylum Procedures of  26 July 1992,  in 

Federal Law Gazet t e I,  p.1126.  
31  The German Act  t o Amend t he Basic Law of  30 June 1993,  in Federal Law Gazet t e I,  p.  

1002.  
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dramat ical ly.  This,  t oget her wit h a very part icular It al ian problem,  t hat  is,  how 

t o deal wit h t he large number of  i l legal immigrant s already in t he count ry,  has 

made t he pol it ical  debat e over t he humanit arian prot ect ion of  refugees and 

asylum-seekers part icularly problemat ic,  wit h t he consequence t hat  discussions 

on asylum risk being confused wit h ot her emot ional issues,  such as et hnicit y or 

t he safeguarding of  nat ional ident it y.  The new It al ian legislat ion on immigrat ion 

and asylum ref lect s t hese dif f icul t ies undeprinning t he socio-pol it ical  debat e on 

t he so-cal led cases of  ‘ forced immigrat ion’ .  The focal point s of  t he reform can 

be summarised as fol lows:  1.  asylum seekers await ing decision on t heir 

appl icat ion wil l  be det ect ed in special  sect ions in ‘ cent res for t emporary 

prot ect ion’ ;  2.  asylum-seekers await ing decision on t heir case wil l  no longer be 

given a provisional permit ;  3.  t he right  of  appeal against  decisions on asylum 

cases is signif icant ly eroded;  4.  a quicker procedure for expel l ing immigrant s 

who are suspect ed of  having proposed a manifest ly unfounded appl icat ion is 

int roduced.32 

4.  Conclusion 

On t he basis of  t he above-discussion,  t he fol lowing conclusions can be drawn:  

1.  only if  t hey are in l ine wit h nat ional concerns,  (e.g.  t he German pol icy on 

economic-driven immigrat ion) nat ional laws do fol low t he EU approach t o 

immigrat ion.  Ot herwise,  nat ional provisions do not  refer t o t he supranat ional 

cont ext  (e.g.  t he way bot h t he German and t he It al ian bil ls deal wit h 

immigrat ion via family reunif icat ion);  

2.  common rules have been adopt ed at  t he level of  t he EU only when 

pragmat ic pressures have cal led for supranat ional act ion t o cope wit h sit uat ions 

not  ot herwise addressable by single st at es (e.g.  Direct ive 2001/ 55/ CE and 

Decision 2000/ 596/ EC);  

3.  however,  t he ever increasing pressures of  migrat ion f lows upon t he 

Communit y now require a comprehensive supranat ional approach t o immigrat ion 

in subst it ut ion for t he up-t o-dat e pragmat ic responses t o part icular pressures.  

However,  i f  t he adopt ion of  common measures is st i l l  blocked at  t he level of  t he 

Council  of  Minist ers,  t his means t hat  discussions need furt her t o be carried out  t o 

 

 
32  Art icles 31 and 32 of  Law 189/ 2002 
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f igure out  nat ional concerns t hereby reaching consensus on t he obj ect ives t o be 

fol lowed.The prot ect ion of  t he Roma:  t he European Convent ion of  Human Right s 

at  t he Rescue of  a cont roversial  case of  cul t ural  diversit y? 
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The Protect ion of the Roma: 
the European Convention of 

Human Rights at the Rescue of a 
Controversial Case of Cultural 

Diversity? 

Krist in Henrard 
 

 

Summary:  1.  Int roduct ion.  - 2.  Cult ural  diversit y (cult ural  r ight s) and fact ual 

background on t he sit uat ion of  t he Roma.  - a.  Cult ural  diversit y (cult ural  r ight s).  

- b.  Fact ual background on t he Roma.  - 3.  The prot ect ion for t he Roma and t heir 

separat e ident it y at  t he level of  individual Human Right s.  - a.  The prot ect ion of  

physical int egrit y.  - b.  The equal it y principle.  - c.  The right  t o educat ion.  - d.  

Language right s.  - e.  The right  t o an own way of  l i fe.  - 4.  Conclusion.  

 

1.  Introduction 

The part icular predicament  of  t he Roma al l  over t he world,  but  also in most  

European count ries,  is wel l  document ed.  Problems of  pervasive discriminat ion in 

several areas of  l i fe,  especial ly regarding access t o employment ,  educat ion,  

healt h care and housing,  go hand in hand wit h numerous inst ances of  racial  

violence,  and mist reat ment  by t he pol ice.  Al l  t hese negat ive fact ors for t he 

overal l  l iving condit ions of  t he Roma can mainly be at t r ibut ed t o negat ive 

percept ions about  t he Roma ident it y,  t heir own way of  l i fe,  values and 

t radit ions.  

 

 
  Senior Lect urer,  Universit y of  Groningen,  The Net herlands.  
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Not wit hst anding t he fact  t hat  t he Roma are general ly acknowledged t o 

const it ut e a minorit y,  which would invit e an invest igat ion of  possible avenues of  

prot ect ion for t he Roma on t he basis of  minorit y r ight s,  t his chapt er wil l  be 

focused on t he ext ent  t o which individual human right s provide prot ect ion for 

Roma.  

A brief  ‘ prel iminary’  sect ion concerning t he meaning of  t he concept s ‘ cul t ural  

diversit y’  and ‘ cul t ural  r ight s’ ,  j ust if ying t he exact  scope of  t his art icle,  and a 

succinct  fact ual  descript ion of  t he sit uat ion of  t he Roma,  is fol lowed by an 

analysis of  t he way in which individual human right s cont ribut e t o t he prot ect ion 

of  t he Roma and t heir own way of  l i fe.  In view of  t he excel lent  reput at ion of  

human right s prot ect ion under t he European Convent ion on Human Right s,  t his 

second part  wil l  be const ruct ed around t he lat t er t reat y and t he j urisprudence of  

t he European Court  of  Human Right s.   

Two prel iminary issues t hat  are elaborat ed upon are t he equal it y principle 

and more specif ical ly t he prohibit ion of  discriminat ion,  as wel l  as t he prot ect ion 

of  t he right  t o l i fe and physical int egrit y.  When st udying t he degree t o which 

Roma’ s cult ural  r ight s are prot ect ed,  t he focus wil l  be on t he right  t o one’ s own 

way of  l i fe,  t he use of  one’ s own language in t he publ ic sphere and t he right  t o 

educat ion,  including access t o educat ion and t he right  t o mot her t ongue 

educat ion.  In several regards,  import ant  development s can be gleaned f rom t he 

j urisprudence of  t he European Court  of  Human Right s,  even t hough not  always in 

cases concerning Roma.  Nevert heless,  t his case law is of  obvious relevance for 

Roma in view of  t he principles t hey cont ain.  In any event ,  i t  is equal ly obvious 

t hat  t here is st i l l  ample scope for improvement .   

2.  Cultural diversity (cultural righ ts) and factual background on the 

situat ion of the Roma  

a.  Cul t ural  diversi t y (cul t ural  r ight s) 

When speaking in t erms of  cul t ural  diversit y,  i t  is always advisable t o give an 

indicat ion about  t he meaning of  t he concept  cult ure and cult ural  r ight s.  A 

narrow and a broad,  ant hropological meaning of  t he concept  of  cul t ure can be 

dist inguished.  Whereas t he f irst  mainly concerns t he highest  int el lect ual 

achievement s of  humans,  l ike philosophy,  l i t erat ure et c. ,  t he second is much 
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wider and includes aspect s of  one’ s own,  separat e way of  l i fe such as food,  

clot hing,  housing,  t he learning of  family values and t he l ike. 1 Arguably,  language 

is a component  of  cul t ure,  and t his can also be put  forward regarding rel igion.  An 

enumerat ion of  cul t ural  r ight s conf irms t he broad scope of  cul t ure and it s 

int r insic relat ion t o t he ident it y of  minorit ies.  Cult ural  r ight s def init ely t end t o 

include t he right  t o educat ion, 2 which is crucial  for minorit ies in view of  i t s 

social izat ion funct ion,  while access t o and adequat e coverage in t he media can 

also be added t o t he l ist  of  import ant  issues concerning t he reproduct ion of  a 

cert ain cult ure. 3  

As already indicat ed in t he int roduct ion,  t his art icle wil l  mainly address t he 

prot ect ion of  t he own way of  l i fe of  t he Roma,  right s pert aining t o language use 

and educat ion more general ly.  When ment ioning t he own way of  l i fe of  t he 

Roma,  one t hinks immediat ely of  l iving in caravans and of t en,  but  not  necessari ly 

any more,  an it inerary l i fe st yle.  Regarding t he right  t o educat ion,  severe 

problems exist  as regards de f act o access t o educat ion,  especial ly t he higher 

echelons of  educat ion,  while educat ion in t he/ a Roma language is also relevant .  

The problems regarding t he use of  t he/ a Roma language in t he publ ic domain 

might  come less t o t he foref ront  but  t hey def init ely belong t o t he realm of  

cult ural  r ight s and are an issue t hat  should not  be overlooked.  

Not wit hst anding t he focus on cult ural  diversit y and t he prot ect ion of  cult ural  

r ight s,  i t  seems appropriat e and even necessary t o f irst  consider some so-cal led 

‘ prel iminary’  issues.  Indeed,  cert ain right s do not  qual if y as cult ural  r ight s but  

are nevert heless right s t hat  can play a cent ral  role regarding t he enumerat ed 

cult ural  r ight s or t hat  can be considered as pre-eminent  r ight s t hat  need t o be 

 

 
1 L.V.  Prot t ,  ‘ Cult ural  Right s as Peoples’  Right s’  in J.  Crawford (ed. ),  The Right s of  

Peoples,  Oxford,  Clarendon Press,  1988,  94.  See also J.  Donnel ly,  ‘ Human Right s,  
Individual Right s and Col lect ive Right s’  in J.  Bert ing et  al  (eds. ),  Human Right s in a 
Plural ist  Wor ld:  Individuals and Col lect ivi t ies,  Middleburg,  Roosevelt  St udy Cent er,  
1990,  55.  

2 Y.  Dinst ein,  ‘ Cult ural  Right s’ ,  Israel  YB.  H.  R.  1979,  58;  L.V.  Prot t ,  ‘ Cult ural  Right s as 
Peoples’  Right s in Int ernat ional Law’ ,  96-97;  V.  van Dyke,  ‘ The Cult ural  Right s of  
Peoples’ ,  Universal  Human Right s 1980,  13;  C.H.  Wil l iams,  ‘ The Cult ural  Right s of  
Minorit ies:  Recognit ion and Implement at ion’  in J.  Pl icht ova (ed. ),  Minorit ies in 
Pol it ics:  Cult ural  and Language Right s,  Brat islava,  Czechoslovac Commit t ee of  t he 
European Cult ural  Foundat ion,  1992,  112.  

3 C.H.  Wil l iams,  ‘ The Cult ural  Righs of  Minorit ies:  Recognit ion and Implement at ion’ ,  
111-113.  
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guarant eed t o be able t o enj oy t hese cult ural  r ight s.  In general when one 

discusses t he posit ion of  Roma,  t he focus is on t heir overal l  disadvant aged,  

vulnerable posit ion,  and t he relat ed syst emic prej udice against  t hem,  which 

t ranslat es int o mult iple manifest at ions of  racial  violence and syst emic 

discriminat ion.  This obviously colors t heir l ives and inf luences t he way t hey 

exercise t heir cul t ural  r ight s and can l ive t heir own way of  l i fe.  

The most  import ant  of  t he so-cal led ‘ prel iminary right s’  are t he right  t o l i fe 

and t he prohibit ion of  t ort ure and inhuman or degrading t reat ment  or 

punishment .  The right  t o l i fe is undoubt edly t he nat ural f irst  r ight  t hat  should be 

guarant eed t o individuals as it  is a necessary condit ion for t he enj oyment  of  t he 

ot her fundament al r ight s and f reedoms.  Members of  minorit ies have by def init ion 

a vulnerable posit ion in societ y,  in view of  t heir numerical  minorit y posit ion and 

non-dominant  posit ion.  They t end t o be almost  nat ural  vict ims of  t hese of fences 

so arguably,  t heir vulnerabil i t y ampl if ies t he need for an ef fect ive prot ect ion of  

t he (overal l ) physical int egrit y of  t he persons involved. 4 

Because of  t he special  import ance of  t he ef fect ive prot ect ion of  t he right s at  

issue,  i t  is crucial  t hat  t hey are considered absolut e or quasi absolut e right s in 

view of  t he very l imit ed scope of  legit imat e l imit at ions,  derogat ions and 

except ions.  

As wil l  be elaborat ed inf ra,  i t  is wel l  known t hat  t he Roma are of t en vict ims 

of  pol ice mist reat ment ,  which even result s in deat hs in cust ody.  Furt hermore,  

Roma t end t o be t he t arget  of  more pervasive problems of  racial  violence,  also 

at  t he hand of  privat e individuals.  In t he lat t er respect ,  t he quest ion arises t o 

what  ext ent  t he st at e has posit ive st at e obl igat ions t o prevent  inf r ingement s of  

t he right  t o l i fe at  t he hand of  privat e part ies or in ot her words how wide t he 

indirect  horizont al  appl icabil i t y of  human right s reaches.  

Secondly,  anot her kind of  prel iminary right  of  crucial  relevance for Roma 

concerns t he prohibit ion of  discriminat ion.  Indeed,  t he Roma are of t en subj ect  

t o pervasive,  syst emat ic discriminat ion in many count ries in Europe,  bot h east  

and west .  Equal it y or equal t reat ment  are j ust if iably said t o be key issues in 

relat ion t o t he prot ect ion of  Roma.  Furt hermore,  t he absence of  discriminat ion 

 

 
4 See also R.  St avenhagen,  ‘ Human Right s and Peoples’  Right s – t he quest ion of  

minorit ies’ ,  N.J.H.R.  1987,  21.  
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is arguably a prerequisit e t o t he ful l  enj oyment  of  cult ural  r ight s as it  det ermines 

t he act ual scope for t he accommodat ion of  t he Roma.  

Also here prot ect ion against  privat e act s of  discriminat ion,  including violent  

manifest at ions of  prej udice by privat e persons,  and t he required st at e act ivit ies 

in t his respect  are very import ant .  Furt hermore,  as wil l  be developed inf ra,  

issues of  indirect  discriminat ion are crucial ,  especial ly regarding t he separat e,  

own way of  l i fe of  t he Roma,  in relat ion t o,  for example,  general t own planning 

regulat ions.  An awareness of  indirect  discriminat ion already impl ies a cert ain 

openness t owards subst ant ive equal it y,  which would be furt her enhanced by t he 

grant  of  ‘ special ’  measures,  at  least  special  prot ect ion,  for Roma,  in view of  

t heir part icularly disadvant aged posit ion.   

b.  Fact ual  background on t he Roma  

An ext ensive coverage of  t he Roma,  informat ion on t heir own language,  cult ure,  

rel igion and way of  l i fe (including a nomadic l i fe st yle),  t heir early root s,  t heir 

arrival  in Europe in t he 14t h Cent ury,  t he development  of  t he pol icy of  t he 

aut horit ies in t heir regard and t he ensuing sit uat ion for t he Roma as regards 

t heir social-economic sit uat ion,  educat ion,  discriminat ion and et hnic violence,  

has been done elsewhere5 and does not  need t o be repeat ed here.  It  suf f ices t o 

indicat e here t he general ly miserable l iving condit ions of  t he Roma,  due t o t heir 

weak economic posit ion and dif f icul t  access t o employment .  Furt hermore,  

several  obst acles t o school ing of  Roma children can be point ed out ,  which are al l  

relat ed t o a host i le school environment  t o pupils wit h a dif ferent  social  and 

cult ural  background.6  

As ECRI point s out  in t he preamble t o it s General Pol icy Recommendat ion no 

3,  ent it led Combat ing racism and int olerance against  Roma/ Gypsies,  

‘ Roma/ Gypsies suf fer t hroughout  Europe f rom persist ing prej udices,  are vict ims 

of  racism which is deeply root ed in societ y,  and t arget  of  somet imes violent  

 

 
5 M.  Rooker,  The Int ernat ional  Supervision of  Prot ect ion of  Romany People in Europe,  

Nij megen Universit y Press,  2002,  9-17,  53-66.  See also P.  Bakker & M.  Rooker,  The 
Pol it ical  St at us of  t he Romani Language in Europe,  Working Papers of  t he Of f ice of  t he 
High Commissioner on Nat ional Minorit ies,  websit e HCNM, 3-7.  

6 See also Report  of  t he OSCE High Commissioner on Nat ional Minorit ies (t o t he Human 
Dimension Sect ion of  t he OSCE Review Conference),  Vienna,  22 Sept ember 1999,  
RC.GAL/ 2/ 99;  Report  on t he Sit uat ion of  Roma and Sint i in t he OSCE Area,  2000.  
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demonst rat ions of  racism and int olerance and t hat  t heir fundament al r ight s are 

regularly violat ed or t hreat ened’  and ‘ t he persist ing prej udices against  

Roma/ Gypsies lead t o discriminat ion against  t hem in many f ields of  social  and 

economic l i fe,  and t hat  such discriminat ion is a maj or fact or in t he process of  

social  exclusion af fect ing many Roma/ Gypsies’ . 7 Indeed,  al t hough general 

xenophobia may exist ,  t he Roma st i l l  suf fer special  vi l i f icat ion.  It  should 

furt hermore be not ed t hat  al t hough t here are serious concerns t hat  Roma t end 

t o suf fer persecut ion in several European st at es,  special  measures are apparent ly 

t aken t o preclude Roma in part icular t o have access t o a subst ant ive refugee 

det erminat ion.8 

3.  The protect ion for the Roma and thei r separate identity at the level of 

individual Human Rights 

As wil l  be demonst rat ed in t he fol lowing paragraphs,  several development s have 

t aken place in t he general human right s f ramework,  and more specif ical ly in 

t erms of  t he European Convent ion on Human Right s (ECHR),  which have pot ent ial  

t o improve t he prot ect ion of  Roma and t heir separat e ident it y at  t he level of  

individual human right s.  Nevert heless,  i t  has t o be acknowledged t hat  so far t he 

progress has been mainly one of  t heoret ical  principle,  as t he act ual appl icat ion 

t o t he fact s has remained rest rict ive.  At  t he same t ime it  should be 

acknowledged t hat  cert ain crit ical  remarks can be made concerning t he 

admissibi l i t y hurdles present  in many cases brought  before it  by Roma.  The most  

problemat ic of  t hese hurdles is obviously t he f inding by t he European Court  of  

Human Right s t hat  a case is manifest ly i l l  founded9 because t here is no reason t o 

depart  f rom t he conclusions reached by t he nat ional aut horit ies as t hey are 

bet t er sit uat ed t o evaluat e t he appl icant ’ s complaint s or because t he minimum 

 

 
7 See also J.Whooley,  ‘ Inequal it y and t he St ruggle for Roma Right s’ ,  ERRC (websit e),  

1999.  
8 See t he Advocacy piece,  ‘ Migrat ion,  Asylum and Roma Right s Pol icy:  a 3-part  Basis for 

Good Governance’ ,  Roma Right s nr 2 of  2002,  ERRC websit e.  
9 See in t his respect  t he dif ference bet ween t he same case before t he Commit t ee 

against  t he El iminat ion of  al l  forms of  Racial  Discriminat ion and before t he ECHR:  t he 
former considered it  admissible (par 6.5) but  t hen concluded t o t he non violat ion 
because of  t he condemnat ion of  t he al leged perpet rat or (par 10) wit h t he decision of  
non admissibi l i t y by t he ECHR t o t he same fact s because t he claim would be 
manifest ly i l l  founded (Lacko v Slovakia,  CERD/ C/ 59/ D/ 11/ 1998 and Lacko v Slovakia,  
appl icat ion no 47237/ 99 on t he respect ive websit es).   
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level of  severit y for art icle 3 is not  reached (concerning cases of  al leged 

excessive pol ice violence).  The reasoning of  t he Court  in t hese inst ances 

furt hermore arguably depart s f rom it s own j urisprudence as regards t he  need for 

t he St rasbourg organs t o re-examine t he fact s when t here are disagreement s in 

domest ic court s about  t hem or as regards inj uries sust ained when in pol ice 

cust ody (e.g.  Ribi t sch10 and Tomasi11).12 

a.  The prot ect ion of  physical  int egr i t y 

Concerning t he prel iminary issues ident if ied above,  namely t he prot ect ion of  

physical int egrit y and t he equal it y pr inciple,  one can point  t o signif icant  

development s or at  least  development s wit h a great  deal of  pot ent ial . 13 Al t hough 

t hese development s have been ext ensively covered elsewhere, 14 i t  seems 

appropriat e t o t ake up t he broad l ines here.  The complaint s before t he ECHR 

most ly concern t ort ure,  inhuman and degrading t reat ment ,  also during 

det ent ion,  and discriminat ion,  while t he relat ed act s t end t o st em f rom 

prej udice against  Roma because of  t heir own,  separat e way of  l i fe,  cult ure et c,  

hence t he relevance t o t reat  t hem brief ly here.   

Whereas unt i l  now most  Roma cases against  Hungary have not  been 

successful ,  several cases of  pol ice violence against  Roma have led t o 

condemnat ions of  Bulgaria.  Recent ly t he ECHR has conf irmed it s case law of  

Assenov15 and Vel ikova16 in Anguelova17.  The Court  concluded t o mult iple 

violat ions in t he lat t er case,  which concerned t he deat h of  Anguelova’ s son af t er 

i l l -t reat ment  in pol ice cust ody.  The Court  did not  only est abl ish a violat ion of  

art icle 2 because a person died in pol ice cust ody while being healt hy before and 

 

 
10 Ribit sch v Aust ria,  4 December 1995,  www.dhcour.coe. f r.  
11 Tomasi v France,  Eur.  Ct .  H.  R. ,  27 August  1992,  www.dhcour.coe. f r.  
12 See also L.  Farkas,  ‘ Knocking at  t he Gat e:  t he ECHR and Hungarian Roma’ ,  ERRC 

websit e,  2000.  
13  No cases of  racial ly inspired violence have come before t he HRC or t he CERD.  
14 Int er al ia F.  Benoit -Rohmer,  ‘ Observat ions:  A propos de l ’  aut orit é d’ un ‘ précédent ’  

en mat ière de prot ect ion des droit s des minorit és’ ,  Rev.  Trim.  Dr.  h.  2001,  905-915;  
M.  Rooker,  The Int ernat ional  Supervision of  Prot ect ion of  Romany People in Europe,  
140-142,  172-178.  

15 Assenov v Bulgaria,  Eur.  Ct .  H.  R. ,  28 Oct ober 1998,  www.dhcour.coe. f r.  
16 Vel ikova v Bulgaria,  Eur.  Ct .  H.R. ,  18 May 2000,  www.  dhcour.coe. f r.  
17 Anguelova v Bulgaria,  Eur.  Ct .  H.  R. ,   13 June 2002,  www.dhcour.coe. f r.  
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t he st at e being unable t o provide a plausible explanat ion (par 110-121),  but  also 

of  art icle 2 because t he invest igat ion int o t he deat h of  t hat  person was not  

suf f icient ly obj ect ive and t horough (par 145),  and of  art icle 3 because t he 

inj uries t o t he person’ s body ‘ were indicat ive of  inhuman t reat ment  beyond t he 

t hreshold of  severit y under art icle 3’  (par 149),  while t he ‘ unacknowledged 

det ent ion of  an individual is a complet e negat ion of  t he fundament al ly import ant  

guarant ees cont ained in art icle 5’  (par 154).  This l ine of  j urisprudence seems t o 

indicat e a growing acknowledgement  of  t he vulnerable posit ion of  Roma and t he 

relat ed st rict er st ance of  t he ECHR t owards act ion (or inact ion) by t he st at e 

aut horit ies.18 

b.  The equal i t y pr inciple 

A second import ant  development  concerning t he prot ect ion of  Roma on t he basis 

of  individual human right s pert ains t o recent  j urisprudence of  t he ECHR as 

regards t he equal it y principle.  Whereas t he ECHR has been rat her conservat ive in 

rul ing on racial  discriminat ion,  one can point  t o cert ain case law exposing at  

least  a special  at t ent ion and concern for manifest at ions of  racial ly inspired 

act ions and violence (e.g.  Jersi ld v Denmark19).  The Commission’ s decision in t he 

Asian Af r icans cases in t he lat e 60s has not  been fol lowed by expl icit  st at ement s 

by t he Court ’ s maj orit y which ident if ied race as a suspect  class in it s non-

discriminat ion j urisprudence.  Nevert heless,  t he growing concern in member 

st at es,  as ref lect ed in t he EU’ s race direct ive (direct ive 2000/ 43 EC) and as in 

st at es worldwide,  t o eradicat e racial  discriminat ion might  very wel l  lead t he 

ECHR also t o t ake a more expl icit  st ance in t his respect .  The adopt ion on 4 

 

 
18 Not e t hat  in Cyprus v Turkey,  t he original complaint  before t he European Commission 

on Human Right s comprised complaint s about  t he discriminat ory t reat ment  of  Romany 
people which would amount  t o a violat ion of  art icle 3.  However,  t he Commission held 
t he complaint  inadmissible in t his respect  as being manifest ly i l l  founded and hence it  
did not  feat ure in t he merit  st age before t he ECHR.  

 On t he ot her hand,  reference should def init ely be made t o Conka v Belgium (5 
February 2002) in which t he ECHR found for t he f irst  t ime a violat ion of  art icle 4 of  
prot ocol 7 as relat ed t o t he col lect ive expulsion of  a group of  Roma.  The Court  here 
seemed t o give enhanced prot ect ion t o t he Roma in view of  t heir ext ra vulnerable 
posit ion in societ y.  See also L.  Farkas,  ‘ Knocking at  t he Gat e:  The ECHR and Hungarian 
Roma’ ,  ERRC websit e,  3;  G.  J.  Garland,  ‘ Case not e:  Conka v Belgium – Inroads int o 
Fort ress Europe?’ ,  ERRC websit e;  E.  Guild,  ‘ The Borders of  Legal Orders:  Chal lenging 
Exclusion of  Foreigners’ ,  ERRC websit e,  Roma Right s nr 2 of  2002.  

19 Jersi ld v Denmark,  Eur.  Ct .  H.  R. ,  23 Sept ember 1994,  www.dhcour.coe. f r.  



Int egrat ion of  Const it ut ional Values in t he European Union – An Epilogue 

59 

November 2000 of  t he 12t h Addit ional Prot ocol t o t he ECHR,  which int roduced a 

general,  aut onomous prohibit ion of  discriminat ion,  should also be highl ight ed.  

Not wit hst anding t he slow rat if icat ion process (by end of  May 2003 only 4) which 

wil l  delay it s coming int o force,  t he posit ive expect at ions about  i t s impact  on t he 

overal l  equal it y j urisprudence of  t he ECHR are rat her high.  The development s 

regarding t he Court ’ s height ened awareness of  and concern for t he t reat ment  of  

minorit ies and of  Roma more specif ical ly,  discussed inf ra,  wil l  hopeful ly lead t he 

Court  t o furt her reorient  i t s j urisprudence t owards uncovering and recognizing 

also less obvious forms of  racial  and et hnic discriminat ion wit h which Roma are 

conf ront ed.20 In t his respect ,  t he Court  could for example in t he fut ure accept  

more easily complaint s of  discriminat ion in relat ion t o complaint s of  violat ions of  

art icle 3  because of  mist reat ment  by pol ice of f icers (in cont rast  t o it s posit ion 

so far,  e.g.  Anguelova v Bulgar ia).21 

There have in any event  been import ant  development s in ECHR’ s art icle 14 

j urisprudence,  which reveal an openness t owards subst ant ive equal it y,  as 

cont rast ed wit h mere formal equal it y. 22 First  of  al l ,  i t  should be highl ight ed t hat  

t he Court  recent ly accept ed in t heory al legat ions of  indirect  discriminat ion.  As 

t he lat t er are focused on norms and pract ices wit h disparat e impact  on cert ain 

groups,  and as indirect  discriminat ion of t en occurs on t he basis of  race/ et hnic 

origin,  t he principled st ances in Kel ly v UK23 and Mc Shane v UK24 are import ant .  

An even more import ant  development  has manifest ed it sel f  in Thl immenos v 

Greece25 as t he Court  indicat es here for t he f irst  t ime t hat  st at es are obl iged t o 

adopt  dif ferent ial  measures concerning persons who f ind t hemselves in 

signif icant ly dif ferent  sit uat ions:  ‘ t he right  not  t o be discriminat ed against  in t he 

 

 
20 See also E.  Sebok,  ‘ The Hunt  for Race Discriminat ion in t he European Court ’ ,  websit e 

ERRC,  1-2.  
21 See also M.  Rooker,  The Int ernat ional  Supervision of  Prot ect ion of  Romany People in 

Europe,  140-142.  
22 The Human Right s Commit t ee has f rom t he beginning manifest ed a focus on 

subst ant ive equal it y in it s views on t he prohibit ion of  discriminat ion,  as is also 
ref lect ed in it s General Comment  18 on non-discriminat ion,  
heiwww.unige.ch/ humanat s/ gencomm/ hrcom22.ht m.  See also t he art icles 1(4) and 
2(2) of  t he Convent ion on t he El iminat ion of  Al l  Forms of  Racial  Discriminat ion and t he 
concomit ant  views of  t he CERD.  

23 Kel ly v UK,  Eur.  Ct .  H.R. ,  4 May 2001,  www.dhcour.coe. f r.  
24 Mc Shane v UK,  Eur.  Ct .  H.  R. ,  28 May 2002,  www.dhcour.coe. f r.  
25 Thl immenos v Greece,  Eur.  Ct .  H.  R. ,  6 March 2000,  www.dhcour.coe. f r.  
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enj oyment  of  t he right s guarant eed under t he Convent ion is also violat ed when 

st at es wit hout  an obj ect ive and reasonable j ust if icat ion fai l  t o t reat  dif ferent ly 

persons whose sit uat ions are signif icant ly dif ferent ‘  (§ 44).  This opening t owards 

subst ant ive equal it y, 26 arguably ext ends t he changing approach concerning 

indirect  discriminat ion,  and t ends t o augur wel l  for t he det erminat ion of  st at e 

obl igat ions t o t ake special  measures for t heir minorit y populat ions general ly and 

t he Roma more specif ical ly,  t hat  t ake t heir specif ic charact erist ics and needs 

int o account . 27 

c.  The r ight  t o educat ion 

A f irst  human right  wit h clear connot at ions t o cult ural  diversit y is t he right  t o 

educat ion.28 Not wit hst anding t he fact  t hat  educat ion has been ident if ied as a 

specif ic problem area for Roma,  t here is hardly any case law t o be found on t his 

t opic,  none at  al l  act ual ly at  t he websit es of  t he Human Right s Commit t ee and 

t he Commit t ee on t he El iminat ion of  Al l  Forms of  Racial  Discriminat ion.  

Nevert heless,  on 18 Apri l  2000 a complaint  was f i led wit h t he ECHR against  t he 

Czech Republ ic because of  t he syst emat ic racial  discriminat ion in Czech schools 

where Romany children t ended t o get  relayed t o special  schools for ret arded 

children,  while t he maj orit y of  t hem are not  ment al ly def icient .  This would 

amount  t o degrading t reat ment  under art icle 3,  t he denial  of  t he right  t o 

educat ion as wel l  as discriminat ion in t he enj oyment  of  t he right  t o educat ion (in 

t erms of  art icle 2 of  t he second addit ional prot ocol and art icle 14).  The case is 

st i l l  pending but  i t s out come wil l  reveal t he degree of  prot ect ion individual 

human right s of fer against  t hese widespread ant i-Roma pract ices in several 

East ern European count ries.  The remaining claims concerning Roma’ s and t heir 

r ight  t o educat ion were direct ed against  t he Unit ed Kingdom.  In al l  t hese cases,  

t he complaint  pert aining t o educat ion was relat ed t o t he fundament al problem 

of  t he inabil i t y for Romany t ravelers t o f ind a caravan sit e or plot  of  land t o 

set t le down on.  The quest ion of  language in educat ion,  which is also relevant  for 

Roma,  wil l  be discussed inf ra.  

 

 
26 See also J.H.  Gerards,  ‘ Noot  bij  het  Thl immenos arrest  van het  EHRM’ ,  European 

Human Right s Cases 2000,  45-46.  
27 Ibid,  3.  
28 See M.  Rooker,  The Int ernat ional  Supervision of  Prot ect ion of  Romany People in 

Europe,  241-243.  
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d.  Language r ight s 

Secondly,  one could have regard t o t he ext ent  t o which individual human right s 

guarant ee language right s t hat  cont ribut e t o t he accommodat ion of  l inguist ic 

diversit y,  and hence also prot ect  and promot e t he use of  t he Roma language,  t o 

some ext ent .  In view of  t he fact  t hat  t here is no Roma specif ic case law in t his 

respect ,  i t  seems appropriat e t o merely give a quick summary here of  a more 

ext ensive st udy29.  The degree t o which t he ECHR accommodat es t he wishes and 

needs of  (members of ) l inguist ic minorit ies is minimal.  Not  only does t he 

convent ion cont ain hardly any expl icit  language right s,  but  t hese are also 

int erpret ed rest rict ively while t he Court  has been in general reluct ant  t o deduce 

meaningful  language right s f rom ot her provisions l ike t he art icles 8-10.  The 

prot ect ion is indeed expl icit ly l imit ed t o t he impl icat ions of  t he non-

discriminat ion principle,  which is only one of  t he pil lars of  a ful l -blown syst em of  

minorit y prot ect ion – t he second being special  measures aimed at  prot ect ing and 

promot ing t he separat e ident it y of  minorit ies.  However,  t he recent  movement s 

in t he j urisprudence reveal ing a great er awareness of  and concern for minorit y 

needs might  inf luence also t his j urisprudence,  as was already t o some ext ent  

visible in t he paragraphs on t he right  t o educat ion in t he Cyprus v Turkey case of  

10 May 2001 (par 277-278).  

The Court  seems indeed t o be moving away f rom it s r igid st ance wit h respect  

t o t he prot ect ion of  mot her t ongue educat ion visible in t he Belgian Linguist ics 

case30 of  1968 in i t s Cyprus v Turkey j udgment .31 In t he lat t er case t he Court  

not es t hat  ‘ children of  Greek-Cypriot  parent s in nort hern Cyprus wishing t o 

pursue a secondary educat ion t hrough t he medium of  t he Greek language are 

obl iged t o t ransfer t o schools in t he sout h,  t his facil i t y being unavailable in t he 

TRNC ever since t he decision of  t he Turkish-Cypriot  aut horit ies t o abol ish it ’ .32 

Al t hough t he Court  at  f irst  seems t o repeat  it s st ance t hat  t he provision on t he 
 

 
29 See K.  Henrard,  ‘ Devising an Adequat e Syst em of  Minorit y Prot ect ion in t he Area of  

Language Right s’  t o be publ ished by Palgrave in a book on Linguist ic Diversit y in 2003,  
17 p.   

30 For a crit ical  analysis of  t he Belgian l inguist ics case see int er  al ia K.  Henrard,  Devising 
an Adequat e Syst em of  Minor i t y Prot ect ion …, 119-121;  C.  Hil lgruber & M.  Jest aedt ,  
The European Convent ion on Human Right s and t he Prot ect ion of  Nat ional  Minor i t ies,  
Köln,  Verlag Wissenschaf t  und Pol it ik,  1994,  25-31.  

31 European Court  on Human Right s,  Cyprus v Turkey,  www.echr.coe. int ,  10 May 2001.  
32 Cyprus v Turkey,  par.  277.  
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right  t o educat ion ‘ does not  specify t he language in which educat ion must  be 

conduct ed in order t hat  t he right  t o educat ion be respect ed’ , 33 i t  does conclude 

t hat  ‘ t he fai lure of  t he TRNC aut horit ies t o make cont inuing provision for [Greek-

language school ing]  at  t he secondary-school level must  be considered in ef fect  t o 

be a denial  of  t he subst ance of  t he right  at  issue’ . 34 Because t he children had 

already received t heir primary school ing t hrough t he Greek medium of  

inst ruct ion,  ‘ [ t ]he aut horit ies must  no doubt  be aware t hat  i t  is t he wish of  

Greek-Cypriot  parent s t hat  t he school ing of  t heir children be complet ed t hrough 

t he medium of  t he Greek language’ . 35 Consequent ly,  i t  seems t hat  because t he 

aut horit ies assumed responsibil i t y for t he provision of  Greek-language primary 

school ing,  t hey have t he obl igat ion t o do t he same for t he secondary school 

level.   

Even t hough t his reasoning does not  rely expl icit ly on t he import ance of  

mot her t ongue educat ion for t he cognit ive development  of  t he st udent s and 

relat ed subst ant ive equal it y considerat ions,  and al t hough it  does not  read int o 

t he art icle on t he right  t o educat ion a right  t o mot her t ongue educat ion,  i t  

clearly at t aches more weight  t o t he parent s' convict ions about  t he benef it s of  a 

cert ain medium of  inst ruct ion and should t hus be welcomed.  It  is t o be hoped 

t hat  in subsequent  j urisprudence t he European Court  on Human Right s wil l  

furt her elaborat e and enhance t he prot ect ion of  mot her t ongue educat ion for 

minorit ies.  

e.  The r ight  t o an own way of  l i f e 

Final ly,  t here has been a signif icant  shif t  in t he j urisprudence in t erms of  art icle 

8 ECHR,  in t he sense t hat  t he Court  f inal ly acknowledged t he right  t o an own way 

of  l i fe in Chapman v UK36,  a case concerning Roma’ s dif f icul t ies t o st at ion t heir 

caravans.  The Court  expl icit ly depart ed f rom it s previous case law in Buckley v 

UK37 and in t he process made some pot ent ial ly far reaching st at ement s 

 

 
33 Ibid.  
34 Ibid,  par.  278.  
35 Ibid.  
36 Chapman v UK,  Grand Chamber of  Eur.  Ct .  H.  R. ,  18 January 2001,  

www.dhcour.coe. f r.  
37 Buckley v UK,  Eur.  Ct .  H.  R. ,  25 Sept ember 1996,  www.dhcour.coe. f r.  
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concerning minorit y prot ect ion more general ly,  denot ing a more favorable 

st ance t o t he special  needs of  minorit ies. 38 

The (now ext inct ) European Commission on Human Right s had already held in 

1983,  in a case concerning t he Lap minorit y in Norway,  t hat  al t hough t he ECHR 

does not  guarant ee any specif ic r ight s for members of  minorit ies,  t hey can rely 

on art icle 8 ECHR since t hat  would imply a right  t o a t radit ional way of  l i fe as 

part  of  privat e l i fe,  family l i fe or home. 39 However,  t he Commission underl ined 

immediat ely t hat  t his r ight  would not  be absolut e and is subordinat e t o more 

import ant  publ ic int erest s.  In casu t he int erference would be proport ional t o t he 

legit imat e aim and hence t he Commission decided t hat  t he appl icat ion was 

manifest ly i l l  founded and t hus inadmissible. 40 Consequent ly,  t he Court  did not  

have a chance t o pronounce it sel f  on t he mat t er in t his case.  However,  t his was 

dif ferent  in at  least  one of  t he several cases concerning Roma it  was conf ront ed 

wit h (prior t o Chapman).   

Buckley v UK dealt  also wit h Roma’ s dif f icul t ies t o st at ion t heir caravan as a 

result  of  a combinat ion of  nat ional regulat ions,  and hence wit h int erferences 

wit h t heir t radit ional l i fest yle.  The Commission declared t his complaint  

admissible under art icle 8 in respect  of  and t he right  t o respect  for privacy,  and 

t he right  t o respect  for family l i fe and t he right  t o respect  for home.  However,  

t he Court  l imit ed it s assessment  t o t he lat t er r ight  as it  would be unnecessary t o 

assess whet her t his case would also deal wit h t he right  t o respect  for one’ s 

privat e and family l i fe. 41 The Court  t hus chose not  t o pronounce it sel f  on t he 

possibi l i t y suggest ed by t he Commission in t he case regarding t he Lap minorit y,  

t hat  art icle 8 would imply a right  t o a t radit ional way of  l i fe.  In view of  t he fact  

t hat  t he Commission had declared t he case admissible as regards t he t hree right s 

expl icit ly ment ioned in art icle 8,  t he Court  could have combined t hese t hree 

 

 
38 L.  Farkas,  ‘ Knocking at  t he Gat e:  The ECHR and Hungarian Roma’ ,  ERRC websit e,  3;  E.  

Sebok,  ‘ The Hunt  for Race Discriminat ion’ ,  ERRC websit e,   2.   For an ext ensive 
discussion of  t he impl icat ions of  Chapman,  see F.  Benoit -Rohmer,  ‘ Observat ions:  A 
Propos de l ’ aut orit é d’ un precedent  en mat ière de prot ect ion des droit s des 
minorit ies’ ,  Rev.  Trim.  Dr.  h.  2001,  905-915.  

39 G.  and E.  v Norway,  Eur.  Comm. H.  R. ,  Appl icat ion No 9278/ 81,  3 Oct ober 1983,  D.R.  
35,  35-36.  

40 Ibid,  36.  
41 Buckley v UK,  par 55.  
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right s t o deduce t he right  t o respect  for one’ s own,  dist inct  way of  l i fe.42 It  was 

furt hermore st riking t hat  t he Court  l imit ed it s evaluat ion complet ely t o t he 

individual r ight  of  Ms.  Buckley t o respect  for her home on t he one hand and t he 

int erest s of  societ y t hat  t he planning regulat ions would be respect ed on t he 

ot her hand.43 This at t i t ude arguably ref lect s a posit ive predisposit ion t owards 

t he st at e and it s int erest s by ignoring t he issue t hat  t ranscends t he individual 

case of  Ms Buckley,  which concerns t he Roma minorit y as a group and impl ies 

indirect  discriminat ion.  In t he end,  t he Court  concluded t hat  art icle 8 was not  

violat ed in casu.  However,  t wo j udges expressed in t heir dissent  t he wish t hat  

t he Court  would be more focused on achieving ful l  equal it y of  r ight s via special  

measures for t he Roma minorit y. 44 

In Chapman v UK,  t he Grand Chamber of  t he European Court  of  Human Right s,  

set s t he st age for a signif icant  development  concerning minorit y prot ect ion in 

t wo respect s,  while st i l l  leaving crucial  problems as t o t he act ual rest rict ive 

assessment  of  t he fact s.  The f irst  posit ive development  is t hat  t he Court  for t he 

f irst  t ime recognizes t hat  art icle 8 ECHR indeed enshrines a prot ect ion for t he 

t radit ional l i fe of  a minorit y group. 45 Secondly,  t he Court  remarks,  while 

emphasizing t he part icularly vulnerable posit ion of  Roma,  t hat  art icle 8 also 

ent ails posit ive obl igat ions for t he st at e in t his respect :   

‘ al t hough t he f act  of  being a member  of  a minor i t y wi t h a t radi t ional  

l i f est yle di f f erent  f rom t hat  of  t he maj or i t y of  a societ y does not  conf er  

an immuni t y f rom general  laws int ended t o saf eguard asset s common t o 

t he whole societ y such as t he envi ronment ,  i t  may have an incidence on 

t he manner  in which such laws are t o be implement ed.  … t he vulnerable 

posi t ion of  gypsies as a minor i t y means t hat  some special  considerat ion 

should be given t o t hei r  needs and t hei r  di f f erent  l i f est yle bot h in t he 

relevant  regulat ory planning f ramework and in ar r iving at  decisions in 

 

 
42 K.Henrard,  Devising an Adequat e Syst em of  Minor i t y Prot ect ion:  Individual  Human 

Right s,  Minor i t y Right s and t he Right  t o Sel f -Det erminat ion,  103.  O.  de Schut t er,  
‘ Observat ions:  Le droit  au mode de vie t sigane devant  la Cour europeenne des droit s 
de l` homme:  droit s cul t urels,  droit s des minorit es,  discriminat ion posit ive’ ,  Rev.  
Tr im.  dr .  h.  1997,  76-77.  

43 Buckley v UK,  paras 64-85.  
44 The dissent  of  Judges Lohmus and Pet t it i  is given immediat ely af t er t he maj orit y 

j udgment  (websit e ECHR).  
45 Buckley v UK,  par 73.  
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par t icular  cases.  To t his ext ent  t here is t hus a posi t ive obl igat ion imposed 

on t he Cont ract ing st at es by vi r t ue of  Ar t icle 8 t o f aci l i t at e t he gypsy way 

of  l i f e‘ . [emphasis added]46 

It  should furt hermore be highl ight ed t hat  t he Court ,  in i t s assessment  whet her 

t he int erference was in l ine wit h t he condit ions of  paragraph 2 and hence 

proport ional t o t he legit imat e aim,  expl icit ly t ook int o account  t he ‘ emerging 

int ernat ional consensus amongst  t he Cont ract ing st at es  of  t he Council  of  Europe 

recognizing t he special  needs of  minorit ies and an obl igat ion t o prot ect  t heir 

securit y,  ident it y and l i fest yle ( see… in part icular  t he Framework Convent ion 

for t he Prot ect ion of  Minorit ies),  not  only for t he purpose of  safeguarding t he 

int erest s of  t he minorit ies t hemselves but  t o preserve a cult ural  diversit y of  

value t o t he whole communit y’ 47.  The est abl ishment  of  some kind of  European 

common st andard t ends t o l imit  t he margin of  appreciat ion lef t  t o t he st at es and 

t hus leads t o st rict er scrut iny by t he Court ,  which in casu would be favorable 

t owards a more pronounced minorit y prot ect ion.  The expl icit  reference t o t he 

Framework Convent ion is furt hermore in it sel f  import ant  as t his might  announce 

t hat  t he Court  wil l  t ake t he provisions of  t hat  Convent ion more general ly int o 

account  when int erpret ing t he right s enshrined in t he ECHR,  which would surely 

st rengt hen t he minorit y prot ect ion regime in t erms of  t he lat t er.  

Nevert heless,  t he Court  immediat ely adds t hat  i t  is not  persuaded t hat  t he 

consensus is suf f icient ly concret e t o derive specif ic rules on t he kind of  act ion 

which is expect ed f rom t he st at es in any part icular sit uat ion48.  More specif ical ly,  

i t  would be impossible t o int erpret  art icle 8 t o involve a far reaching posit ive 

obl igat ion of  general social  pol icy,  such as providing suf f icient  number of  

adequat e housing and camping facil i t ies for t he Roma49.  This analysis obviously 

ent ails a balancing act  which seems t o reduce t he act ual,  immediat e 

cont ribut ion t owards an enhanced minorit y prot ect ion f lowing f rom t he 

reference t o minorit y r ight s provisions and emerging common European 

st andard.  

 

 
46 Buckley v UK,  par 96.  
47 Chapman v UK,  Eur.  Ct .  H.  R. ,  par.  93.  
48 Chapman v UK,  Eur.  Ct .  H.  R. ,  par.  94.  
49 Chapman v UK,  Eur.  Ct .  H.  R. ,  par.  98.  
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Even t hough t he act ual out come of  t he case was not  t hat  Roma f riendly due 

t o t he minimal supervision exercised by t he Court , 50 t he fact  t hat  t here was a 

signif icant  dissent  (seven of  t he sevent een j udges of  t he Grand Chamber),  

concluding t o a violat ion of  art icle 8 in t he circumst ances,  crit icizing t he 

maj orit y t o be t oo careful  and reserved,  indicat es a clear pot ent ial  for furt her,  

more posit ive development s pro minorit y prot ect ion general ly. 51  

The relat ed complaint  in t erms of  art icle 14 cum art icle 8 should also be 

ment ioned as it  put s a gloss on t he Thl immenos case discussed above.  The claim 

was also formulat ed in t erms of  a fai lure t o make a dist inct ion bet ween 

qual it at ively dif ferent  sit uat ions because t he general laws and pol icies did not  

t ake int o account  t he special  needs of  t he Roma f lowing f rom t heir t radit ion t o 

lead a non sedent ary l i fe,  t ravel ing in caravans.  The maj orit y of  t he Court  

referred expl icit ly t o t he Thl immenos reasoning but  found t hat  t here was an 

obj ect ive and reasonable j ust if icat ion for t he absence of  t his dif ferent ial  

t reat ment .  To est abl ish t hat  t he proport ional it y principle was ful f i l led t he 

reasoning in t erms of  legit imat e l imit at ions t o art icle 8 was referred t o52.  

Consequent ly t he appl icat ion t o t he fact s of  t he Thl immenos rat ional remains 

l imit ed,  in l ine wit h t he overal l  st i l l  predominant ly favorable at t i t ude t owards 

st at es and t heir j ust if icat ions.53 The dissent ing j udges arguably disagreed as t hey 

underl ined t hat  t he aut horit ies had fai led t o t ake t he specif ic circumst ances and 

needs of  Roma int o account  in t he appl icat ion of  t he planning regulat ions,  which 

also logical ly fol lows t heir analysis in t erms of  art icle 8.  Also here,  t he 

considerable dissent  does carry pot ent ial  for al t erat ions in t he j urisprudence in 

t he not  t oo dist ant  fut ure.  

4.  Conclusion 

It  is general ly known t hat  t he Roma encount er severe problems,  most  of  which 

are relat ed t o t he percept ions about  t heir separat e ident it y and way of  l i fe.  

 

 
50 For a crit ical  assessment  of  t he problems as regards t he kind of  supervision exercised 

by t he Court ,  see F.  Benoit -Rohmer,  ‘ Observat ions:  A propos de l ’ aut orit é d’ un 
precedent  en mat ière de prot ect ion des droit s de l` homme‘ ,  911-913.  

51 Joint  Dissent ing Opinion of  Judges Past or Ridruej o,  Bonel lo,  Tulkens,  St aznicka,  
Lorenzen,  Fischbach and Casadeval l .  See also E.  Sebok,  ‘ The Hunt  for Race 
Discriminat ion’ ,  2-3.  

52 Chapman v UK,  Eur.  Ct .  H.R. ,  par.  129.  
53 See also K.Henrard,  Devising an Adequat e Syst em of  Minor i t y Prot ect ion …,  144.  
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Their exclusion and discriminat ion concerning access t o employment ,  educat ion 

and healt h care of t en lead t o deplorable l iving condit ions.  Furt hermore,  severe 

prej udice against  t he Roma ident it y in t he wider societ y is ref lect ed in and 

worsened by t he media,  which only aggravat es t he sit uat ion and compounds t he 

mult iple inst ances of  racial ly inspired violence against  Roma.  This art icle 

assesses t o what  ext ent  individual human right s cont ribut e t o t he prot ect ion and 

promot ion of  t his highly cont roversial  case of  cult ural  diversit y.  

It  should be acknowledged t hat  al t hough as it  st ands individual human right s 

provide an import ant  but  insuf f icient  prot ect ion for t he Roma and t heir own 

ident it y,  several development s wit h considerable pot ent ial  can be ident if ied.  Not  

only does t he j urisprudence of  t he ECHR ref lect  an increasing concern about  act s 

of  discriminat ion and out right  violence against  Roma,  but  t here is also an expl icit  

recognit ion of  t he right  t o a t radit ional way of  l i fe in t erms of  art icle 8 ECHR.  

Thl immenos demonst rat es furt hermore an import ant  openness t owards 

subst ant ive equal it y,  of  special  relevance for minorit ies,  including Roma.  It  is t o 

be hoped t hat  t hese new t heoret ical  st ances wil l  also lead t o a more rigorous 

scrut iny of  t he fact s in concret e cases,  t hus also enhancing t he act ual prot ect ion 

for t he Roma.  

For t he t ime being,  t he Roma remain a most  cont roversial  case of  cul t ural  

diversit y in Europe,  as elsewhere.  
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1.  Introduction 

It  is common knowledge t hat  t oday European cinema in part icular and t he whole 

audiovisual sect or in general are suf fering f rom st ruct ural  weaknesses and are 

dominat ed by non-European works,  mainly f rom t he USA.  In view of  bot h t he 

cult ural  and economic import ance of  t he sect or,  i t  is no wonder t hat  t he issue 

 

 
  Ph.D.  researcher,  European Universit y Inst it ut e Florence,  Dept .  of  Law.  I am indebt ed 

t o Francesco Maria Salerno,  London School of  Economics and Pol it ical  Science,  for his 
comment s on earl ier draf t s of  t his paper.  I remain responsible for any errors.  

1  A.  Malraux,  Esquisse d’ une psychologie du cinéma (Paris:  Gal l imard,  1946).  
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has at t ract ed a great  deal of  at t ent ion at  t he European Union (EU)2 level,  

result ing in t he birt h of  a so-cal led audiovisual pol icy.  Since t he early 1980s,  

wit hin t he f ramework of  t his pol icy,  t he EU has concept ual ised audiovisuals as a 

means of  creat ing a new space of  ident it y t hat  should coincide wit h t he pol it ical  

and economic space of  t he Union.  The EU act ions are manifold and include bot h 

negat ive and posit ive int egrat ion t ools:  f rom guidel ines for cont rol  of  st at e aid t o 

t he f i lm sect or,  t o f inancial  support  schemes as Media Plus3 and t he European 

Invest ment  Bank’ s i2i init iat ive4 and a (highly cont roversial) quot a regime as 

provided by t he Television Wit hout  Front iers Direct ive. 5  

Wit hin t he audiovisual sect or,  t he promot ion of  European feat ure f i lms has a 

dist inct ive import ance because of  t heir pot ent ial  in t erms of  commercial  

exploit at ion and employment .  “ Le dési r  du cinéma”  cannot  be explained,  

however,  exclusively by economic reasons.  Cinema carries a st rong symbol ic 

message and t hus has an enormous inf luence on t he development  of  ot her means 

of  communicat ion.  It  represent s a diplomat ic and pol it ical  vect or on t he global 

geopol it ical  arena.  Part icipat ion in prest igious int ernat ional f i lm fest ivals and 

nominat ions for f i lm awards boost  t he posit ion of  st at es in t he int ernat ional 

market  and also enhance t heir sel f -est eem in t erms of  cult ural  impact .   

The many facet s involved in f i lm-making explain t he rising int erest  expressed 

recent ly by nearly al l  t he EU’ s inst it ut ions:  t he European Commission6,  t he 

 

 
2  For t he purpose of  t his paper,  I wil l  refer t o t he t erm “ European Union” .  “ European 

Union”  and “ EU”  wil l  be used int erchangeably,  depending on t he cont ext .  The t erm 
“ Communit y”  wil l  be used only in connect ion wit h reference t o t he EC Treat y or EC 
law.  

3  The MEDIA plus programme (2001-2005) aims at  st rengt hening t he compet it iveness of  
t he European audiovisual indust ry wit h a series of  support  measures deal ing wit h t he 
t raining of  professionals,  development  of  product ion proj ect s,  dist r ibut ion and 
promot ion of  cinemat ographic works and audiovisual programmes.  

4  The European Invest ment  Bank’ s Innovat ion 2000 Init iat ive - Audiovisual of fers t he 
European f i lm and audiovisual indust ry a range of  f inancial  product s and budget ary aid 
inst rument s in four crucial  areas:   t raining,  development ,  dist r ibut ion and f inance.  

5  Council  Direct ive 89/ 552/ EEC of  3 Oct ober 1989 on t he coordinat ion of  cert ain 
provisions laid down by Law,  Regulat ion or Administ rat ive Act ion in  concerning t he 
pursuit  of  t elevision broadcast ing act ivit ies,  OJ 1989 L 298/ 23,  as amended by t he 
European Parl iament  and Council  Direct ive 97/ 36/ EC of  30 June 1997,  OJ 1997 L 
202/ 60.  

6  Communicat ion on cert ain legal aspect s relat ing t o cinemat ographic and ot her 
audiovisual works,  26 Sept ember 2001,  COM (2001) 534 f inal .  
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European Parl iament 7 and t he Council . 8 However,  because of  i t s st rong cult ural  

impl icat ions,  t he f i lm sect or does not  lend it sel f  easily t o t he t rends t owards 

uniformit y,  which are inherent  in t he process of  economic int egrat ion.  This 

conf l ict  is clearly seen in t he relat ionship bet ween nat ional cinemat ographic 

legislat ion seeking t o prot ect  nat ional,  const it ut ional ly grounded cult ural ,  

ident it ies and t he value of  f ree market  philosophy pursued wit hin t he European 

economic int egrat ion process,  grant ed a const it ut ional rank in t he EC Treat y.   

In ot her words,  t here seems t o be a cont radict ion bet ween nat ional 

measures,  which of t en seek t o correct  t he workings of  t he market ,  on t he one 

hand,  and t he ef fort s t o est abl ish a f ree market  for audiovisual goods and 

services on t he European level,  on t he ot her.  This compet ence conf l ict  bet ween 

EU and t he member st at es in t heir role as promot ers of  cul t ural  diversit y wil l  be 

referred t o below as t he “ vert ical  dimension”  of  const it ut ional cont radict ions 

wit hin t he European f i lm pol icy f ramework.  

The sit uat ion has been addit ional ly complicat ed af t er Maast richt  by t he 

int roduct ion of  Art icle 151 int o t he EC Treat y,  which recognises prot ect ion of  

cul t ural  values as one of  t he const it ut ional t asks of  t he Communit y.  As a result ,  

t he pol icy in t he f i lm sect or at  t he European level is charact erised by anot her 

profound cont radict ion,  t hat  bet ween t he economic obj ect ives of  market  

int egrat ion and t he obl igat ion t o preserve cult ural  diversit y,  bot h 

const it ut ional ised wit hin t he EU legal order.  This cont radict ion wil l  be described 

below as t he “ horizont al  dimension”  of  t he conf l ict  in quest ion.  

The aim of  t his paper is t o invest igat e t hese t ensions wit hin t he const it ut ional 

f ramework of  t he European Union and of  i t s Member st at es.  In order t o gain a 

more comprehensive pict ure,  in sect ion II of  t his paper,  af t er a short  overview of  

t he development  of  t he EU audiovisual compet ence,  I wil l  invest igat e t he 

const it ut ional cont radict ion wit hin t he f i lm pol icy on t he European level i t sel f  

(horizont al aspect ).  Subsequent ly,  in sect ion III,  t he conf l ict  bet ween t he 

exist ing EU pol icy measures and nat ional cult ural  sovereignt y wil l  be examined 

 

 
7  Resolut ion on achieving bet t er circulat ion of  European f i lms in t he int ernal market  

and t he candidat e count ries,  16 Oct ober 2001,  2001/ 2342 (INI).  
8  Council  resolut ion on nat ional aid t o t he f i lm and audiovisual indust ries,  12 February 

2001,  OJ 2001 C 73/ 02,  and Council  resolut ion on t he development  of  audiovisual 
sect or,  21 January 2002,  OJ 2002 C 32/ 04.  
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(vert ical  aspect ).  This approach wil l  make it  possible t o ident if y t he main 

weaknesses of  t he exist ing and envisaged EU f i lm pol icy f ramework and draw 

conclusions (sect ion IV) for t he feasibi l i t y of  a sust ainable f i lm pol icy in t he 

European const it ut ional cont ext .   

2.  EU Film Policy: market integrat ion v.  cultural d iversity promotion  

2.1 The legal  basis f or  t he EU compet ence on audiovisuals  

The EU audiovisual pol icy at t empt s t o combine t he “ dual”  nat ure of  t he sect or 

by improving it s compet it ive capabil i t y,  while at  t he same t ime t aking account  of  

i t s cul t ural  dimension.  The legal basis for such a “ mixed”  pol icy is not  easy t o 

def ine precisely.  It  would seem t hat  audiovisual issues have l i t t le relevance 

wit hin t he EU cont ext :  t here are no specif ic provisions in t he European Treat ies 

on audiovisual pol icy as such;  and t here was no ment ion of  audiovisual mat t ers 

unt i l  t he int roduct ion of  a t i t le on cult ure int o t he EC Treat y,  where t he not ion 

of  “ audiovisual sect or” ,  however,  appears in a subordinat e,  exemplifying role.  

Among t he powers included expl icit ly wit hin t he EU compet ence,  t here are no 

express powers in t he audiovisual f ield.   

Yet ,  t he audiovisual sect or has been t o a great  ext ent  af fect ed by t he 

European int egrat ion,  which led t o emergence of  an independent  pol icy.  The 

underlying reason for t his l ies in t he very nat ure of  t he sect or.  It  is general ly 

acknowledged t hat  audiovisual works,  especial ly feat ure f i lms,  are not  j ust  any 

goods,  but  int el lect ual,  creat ive works,  requiring at  t he same t ime a f inancial  

invest ment .  Since it  appears virt ual ly impossible t o draw a clear dividing l ine 

bet ween economy and cult ure,  EU law ful ly appl ies t o cult ural  goods and 

act ivit ies,  including f i lms and ot her audiovisual works as wel l  as cinemat ographic 

and audiovisual services.  What  is more,  according t o t he European Court  of  

Just ice,  as a general rule,  t he EC Treat y appl ies wit hout  except ion t o al l  gainful  

act ivit ies whet her of  economic,  cul t ural  or social  nat ure.9 As a result ,  t he 

est abl ishment  of  t he int ernal market  has ful ly involved t he audiovisual sect or.   

 

 
9  L.  Hancher,  T.  Ot t ervanger,  P.  J.  Slot ,  EC st at e Aids (London:  Sweet  and Maxwel l ,  

1999),  at  78.  
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It  is t herefore argued t hat ,  apart  f rom several subst ant ive pol icy areas,  t he 

Communit y has been,  in fact ,  at t r ibut ed a number of  funct ional powers,10 which 

are def ined in t erms of  an obj ect ive t o be achieved,  which is,  in t his cont ext ,  t o 

creat e a common market  for audiovisual goods and services and ensure it s 

smoot h operat ion.  The cult ural  dimension of  EC law (evident ly relevant  in t he 

f i lm sect or) has been,  hence,  primari ly about  t he consequences of  t he common 

market  f reedoms for cul t ural  act ivit ies.  The EU,  however,  i f  i t  wishes t o t ake any 

act ion in t he audiovisual sect or,  has only a f ragment ary legal basis at  i t s 

disposal,  giving rise t o a select ive approach in t he f ield.   

The Maast richt  Treat y provided,  by int roducing a t it le on cult ure (Art icle 151 

EC Treat y),  at  least  part ial ly,  “ const it ut ional”  resources t o deal wit h t he “ dual”  

phenomenon of  t he audiovisual sect or,  and,  more general ly,  t o st rike t he 

balance bet ween t he economic and cult ural  sphere,  bet ween economic 

int egrat ion and cult ural  specif icit y.  As a result ,  since Maast richt ,  t he EC Treat y 

has spelt  out  const it ut ional ly t he responsibil i t y of  t he EU t o safeguard and 

promot e cult ural  and l inguist ic diversit y.  However,  t he formulat ion of  Art icle 151 

has addit ional ly complicat ed t he sit uat ion since it  gives rise t o many quest ions,  

t he main one being:  how should cult ural  values be considered when t hey appear 

t o col l ide wit h ot her,  and more immediat ely compel l ing,  obj ect ives of  t he 

European Union,  as economic growt h or market  int egrat ion?11 The inclusion of  

provisions on cult ure int o t he EC Treat y cannot  el iminat e t he t ension t hat  exist s 

bet ween t he f ree market  approach and t he cult ural  diversit y promot ion approach 

t owards t he audiovisual sect or wit hin t he EU legal order. 12 

2.2.  The vagar ies of  t he Commission act ion on Fi lm Pol icy 

2.2.1.  Pol icy obj ect ives t hrough t he eyes of  t he Commission Working Paper 

The unresolved t ensions bet ween t rade and cult ure in t he EU cont ext  are 

mirrored in t he European Commission init iat ives wit h respect  t o t he f i lm sect or.  

In part icular,  t he recent  Commission’ s St af f  Working Paper on cert ain legal 

 

 
10  B.  de Wit t e,  ‘ The Cult ural  Dimension of  Communit y Law’ ,  in t he Col lect ed Courses of  

t he Academy of  European Law,  EUI Florence (The Hague:  Mart ins Nij hof f ,  1993),  233,  
at  272.  

11  Ibid,  at  292.  
12  Cf .  C.  Tongue,  ‘ Television and Film product ion:  Europe Fight s Back’ ,  13t h European TV 

and Film Forum,  Dubl in,  8-10 November 2001.  
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aspect s relat ing t o cinemat ographic and ot her audiovisual works indicat es t hat  

“ t he aim of  t he present  document  is t o launch a debat e on a number of  legal 

issues relat ed t o t he European audiovisual sect or,  and,  in part icular,  t o highl ight  

t hose aspect s which could impact  on t he development  of  a compet it ive cinema 

indust ry in Europe.  This concerns not ably barriers t o t he circulat ion of  European 

audiovisual works and barriers t o t he provision bet ween member st at es of  

f i lmmaking services,  which would hinder t he promot ion of  cul t ural  diversit y and 

prevent  t he sect or f rom t aking ful l  advant age of  t he benef it s of  t he Int ernal 

Market ” .13 In t his way,  t he Working Paper,  while envisaging as a f inal  obj ect ive 

of  t he European audiovisual pol icy “ cult ural  diversit y,  bot h wit hin and bet ween 

t he member st at es” ,  perceives barriers t o t he circulat ion of  European 

audiovisual works and barriers t o t he provision of  f i lmmaking services bet ween 

t he Member st at es as t he main obst acles t o t he achievement  of  such a diversit y.  

It  can be argued t hat ,  given t he above,  t he Working Paper creat es an 

amalgam of  t wo obj ect ives:  t he est abl ishment  of  an int ernal market  for t he 

audiovisual sect or,  on t he one hand,  and t he promot ion of  cul t ural  diversit y,  on 

t he ot her.  In fact ,  t hese obj ect ives are not  necessari ly compat ible wit h each 

ot her.  The f irst  of  t hem,  t he real isat ion of  t he common market ,  is a classical  

economic obj ect ive,  achieved usual ly by such measures as economies of  scale,  

st andardisat ion and indust rial  normal isat ion,  whereas t he ot her,  t he promot ion 

of  cul t ural  diversit y,  is an obj ect ive of  a qual it at ive nat ure aiming at  t he 

plural ism of  supply.14 In sum,  t he document  seems t o overlook t he horizont al  

dimension of  t he cont radict ion bet ween art  and cult ure wit hin t he f i lm sect or.   

Furt hermore,  t he posit ion of  t he Commission in t he Working Paper appears t o 

be in cont radict ion wit h concept s developed in previous document s,  not ably in 

t he Communicat ion on principles and guidel ines for t he Communit y’ s audiovisual 

pol icy in t he digit al  age.  In t he Communicat ion,  t he Commission clearly st at ed 

t hat  “ preserving Europe’ s cult ural  diversit y means,  amongst  ot her t hings,  

promot ing t he product ion and circulat ion of  qual it y audiovisual cont ent  which 

ref lect s European cult ural  and l inguist ic ident it ies.  In fact ,  when it  is available,  

 

 
13  St af f  Working Paper on cert ain legal aspect s relat ing t o cinemat ographic and ot her 

audiovisual works,  11 Apri l  2001,  SEC (2001) 619,  at  3.  
14  Cf .  Response of  CICCE,  EUROCINEMA,  FIAD et  al .  t o t he Commission St af f  Working 

Paper,  Brussels,  11 July 2001,  www.europa.eu. int / comm/ avpol icy/ regul/  
cine1_en.ht m,  at  6.   
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European t elevision audiences show a clear preference for audiovisual cont ent  in 

t heir own language and which ref lect s t heir own cult ures and concerns:  t he 

chal lenge is t herefore t o ensure t hat  programming of  t his nat ure – which is 

usual ly more expensive t han import ed mat erial  - cont inues t o be available” . 15  

One sees,  t hen,  t hat  t he Commission is wel l  aware of  t he fact  t hat  t he 

creat ion of  a common market  for audiovisual product s and services wil l  not  

ensure cult ural  plural ism  wit hin t he European market ,  and it  admit s t hat  a more 

proact ive pol icy in favour of  product ion and circulat ion of  qual it y audiovisual 

cont ent  is necessary in order t o achieve t he obj ect ive of  cult ural  diversit y 

promot ion.  In t he same vein,  t he Commission has,  indeed,  declared several t imes 

t hat  t he ul t imat e goal of  t he EU audiovisual pol icy is t o promot e cult ural  

diversit y,  bot h wit hin and bet ween t he Member st at es. 16  

In conclusion,  t he Working Paper exemplif ies t he Commission’ s rat her 

unbalanced approach t o f i lm pol icy since,  in spit e of  l ipservice t o t he rhet oric of  

cul t ural  diversit y,  i t  underpins market  int egrat ion wit hout  t aking int o due 

account  t he “ dual”  nat ure of  f i lms.  

2.2.2.  Cont inued confusion in t he Commission act ion 

The f requent  use of  t he concept  of  “ cult ural  diversit y”  not wit hst anding,  t he 

Commission seems t o underest imat e in pract ice t he import ance of  t he cult ural  

dimension.  In fact ,  t his general “ amnesia”  appears t o be a permanent  feat ure of  

t he Commission’ s approach t o t he audiovisual market .   

First ly,  t he quest ion arises as t o t he means and inst rument s – which are not  

envisaged in more det ail  by t he Commission’ s document s – which would al low t he 

implement at ion of  cul t ural  diversit y and real  act ion in t his f ield.  The inert ia of  

t he Commission concerning t he work on plural ism in t he media sect or,17 

abandoned since lat e ninet ies,  clearly demonst rat es how ambivalent  t he 

 

 
15  Communicat ion:  Principles and guidel ines for t he Communit y’ s audiovisual pol icy in 

t he digit al  age,  14 December 1999,  COM (1999) 657 f inal ,  at  11.  
16  Cf .  for example:  Communicat ion:  Audiovisual Pol icy.  Next  St eps,  14 July 1998,  COM 

(1998) 446 f inal ,  at  2;  see also t he Working Paper in quest ion,  supra,  n.  13,  at  4.  
17  Green Paper on plural ism and media concent rat ion in t he int ernal market ,  23 

December 1992,  COM (1992) 480 f inal  and Communicat ion on t he fol low-up t o t he 
consult at ion process relat ing t o t he Green Paper on ‘ Plural ism and media 
concent rat ion in t he int ernal market  - an assessment  of  t he need for Communit y 
act ion’  COM(1994) 353.  
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Commission is as far as ef fect ive promot ion of  cul t ural  diversit y is concerned.  

This inact ivit y evident ly clashes wit h t he fact  t hat  t his obj ect ive has been given 

primary at t ent ion by many Commission’ s document s on t he mat t er.  At  t he same 

t ime,  t his posit ion is quit e underst andable in view of  t he lack of  t he member 

st at es’  pol it ical  wil l  t o regulat e t he sensit ive issue of  media ownership.  In t his 

cont ext ,  i t  is int erest ing t o look at  t he recent  European Parl iament ’ s init iat ives 

on media concent rat ion,  urging t he Commission t o launch consult at ions on t he 

media plural ism issue.18 

Secondly,  as indicat ed above,  t he Commission seems t o apply a model of  

classical  economic analysis t o t he audiovisual sect or,  which ignores,  t o some 

ext ent ,  t he problemat ic of  cult ure and art ist ic creat ion.  This use of  a market  

model as a foundat ion for EU audiovisual pol icy can be seen in various recent  

Commission’ s document s.  To t race t he origin of  t his approach,  one should go 

back t o t he Bangemann Report  on Informat ion Societ y f rom 1994, 19 where t he 

Commission purport ed a spont aneous concept  of  cul t ural  diversit y and af f irmed 

t hat  as long as t he product s are available t o t he consumers,  t he opport unit ies t o 

express f reely t he cult ural  and l inguist ic diversit y wit hin Europe wil l  mult iply.  In 

t he language of  t he Bangemann Report :  “ once product s can be easily accessible 

t o consumers,  t here wil l  be more opport unit ies for expression of  t he mult ipl icit y 

of  cul t ures and languages in which Europe abounds” .  In t his “ f ree f low of  

informat ion”  concept ,  t here seems t o be l i t t le space lef t  for an int ervent ion on 

t he part  of  t he EU in t he audiovisual sect or wit hin t he int ernal market .  Rat her,  

t he Commission cont ent s it sel f  wit h let t ing t he f ree mart s of  t rade t ake t heir 

course and real ise aut omat ical ly t he goal of  cul t ural  diversit y.  

In t rut h,  t he appl icat ion of  such a classical int ernal market  approach t o t he 

audiovisual sect or poses serious problems.  In fact ,  i t  is general ly acknowledged,  

also by t he Commission it sel f ,  t hat  t he act ion of  publ ic aut horit ies is necessary 

t o ensure cult ural  diversit y,  t hus rul ing out  t he opt ion which favours t he f ree 

market  above al l .  Such an act ion is needed t o st imulat e f i lm product ion and,  

consequent ly,  maint ain t he plural ism of  cult ural  supply.   

 

 
18  European Parl iament ,  Resolut ion on media concent rat ion,  P5_TA-PROV(2002)0554,  

t ext s adopt ed at  t he sit t ing of  Wednesday,  20 November 2002.  
19  High-Level Group [chairman,  M.  Bangemann] ,  Europe and t he Global Informat ion 

Societ y:  Recommendat ions t o t he European Council  of  26 May 1994,  Brussels,  1994,  at  
7.  
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As a conclusion,  t he Commission’ s perplexed act ion is comprehensible in t he 

l ight  of  t he fact  t hat  real ising cult ural  diversit y,  while respect ing t he 

fundament al economic int egrat ion goal,  is,  indeed,  problemat ic.   It  should be 

acknowledged t hat  t hese t wo obj ect ives are,  t o an ext ent ,  incompat ible.  This 

cont radict ion seems t o be ignored by t he European inst it ut ions,  and t heir pol icy 

in t he f ield has not  spelt  out  clearly whet her t here is any hierarchy or 

relat ionship bet ween t hem.  As demonst rat ed above,  t he exist ing regulat ion and 

support  mechanisms at t empt  t o combine,  but  very of t en seem t o confuse 

cult ural  and economic obj ect ives.  Therefore,  i t  seems t hat  t he EU inst rument s in 

t he f ield remain rat her poorly adapt ed t o t he problémat ique arising in t he f ield 

of  cinema,  or,  more general ly,  t he audiovisual indust ries.   

3.  EU policy v.  nat ional cultural sovereignty  

The inherent  cont radict ion wit hin t he f ramework of  t he European f i lm pol icy 

it sel f  is addit ional ly exacerbat ed by t he profound const it ut ional conf l ict  bet ween 

European pol icy measures af fect ing t he cinema sect or and nat ional cul t ural  

pol icy considerat ions,  bot h having a const it ut ional basis.  This t ension is 

especial ly visible in t he compet it ion f ield and clearly demonst rat es how 

cont roversial  t he vert ical  power sharing cont inues t o be wit hin t he European 

Union.  

The debat e on t he relat ionship bet ween European compet it ion law and 

nat ional cult ural  compet encies has been inspired by t he German Länder ,  which,  

in t he federal syst em,  are ent rust ed wit h cult ural  prerogat ives.  It  is precisely in 

t he f ield of  cul t ural  and media pol icy,  t he last  bast ions of  t heir genuine 

compet ence,  t hat  t he Member st at es t ry t o defend t heir posit ions against  t he 

ext ensive enforcement  of  European compet it ion law. 20 The f i lm sect or 

represent s an ideal case t o argue t hat  t he EU compet it ion rules and t heir 

“ sweeping”  enforcement  by t he Commission,  which very of t en gains subst ant ial ly 

const it ut ional signif icance wit hin t he Union,  do not  ful ly recognise t he pecul iar 

sit uat ion of  t he European f i lm indust ry and do not  do j ust ice t o t he specif ic 

nat ure of  t he medium of  f i lm.   

 

 
20  Cf .  J.  Schwarze,  ‘ Medienf reiheit  und Medienviel fal t  im europaeischen 

Gemeinschaf t srecht ’ ,  Zeit schrif t  fuer Urheber- und Medienrecht  (2000) 779,  at  800.  
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3.1.  St at e aid law and f i lms:  EU v.  nat ional  compet ence  

The f rict ion bet ween t he European Commission’ s compet it ion pract ice and t he 

Member st at es’  desire t o preserve nat ional  cul t ural  pol icies is clearly i l lust rat ed 

by t he cont roversy over t he Commission’ s compet ence t o check f i lm aid 

schemes.   

In general,  st at e aid is incompat ible wit h t he EU common market ,  insofar as it  

af fect s t rade bet ween member st at es and by favouring cert ain undert akings or 

product ions,  dist ort s or t hreat ens t o dist ort  t he compet it ion.  Therefore,  i t  is,  in 

principle,  prohibit ed by European law,  namely by Art icle 87 (1) EC Treat y. 21 

However,  given t he fact  t hat  cult ure is,  and wil l  most  probably remain,  a mat t er 

of  compet ence of  t he Member st at es,  i t  is t empt ing t o conclude t hat  t he 

Commission,  by checking t he compat ibi l i t y of  nat ional f i lm funding syst ems wit h 

EU st at e aid rules is exceeding t he l imit s of  i t s compet ence. 22  

On t he ot her hand,  since t he preservat ion of  undist ort ed compet it ion seems 

t o be of  fundament al signif icance wit hin t he const it ut ional landscape of  t he 

European Union,  denying t he Commission compet ence t o check t he compat ibi l i t y 

of  f i lm support  schemes wit h EU st at e aid law would run against  t he aims and 

const it ut ional order of  t he Union.  Therefore,  i t  does not  seem possible t o 

exclude cert ain cult ural  act ivit ies a pr ior i  f rom t he scope of  appl icat ion of  

Art icle 87 (1) EC Treat y. 23 This has been conf irmed by a number of  ECJ 

j udgement s concerning cult ural  aids, 24 and t here has been no at t empt  so far t o 

cont est  t he EU compet ence on t he mat t er.   

Nevert heless,  i t  remains t rue t hat  t he European Commission has t wo 

cont radict ory const it ut ional t asks in t his cont ext :  apart  f rom t he responsibil i t y of  

preserving undist ort ed compet it ion (Art icle 2 EC Treat y),  i t  is obl iged,  according 

t o Art icle 151 EC Treat y,  t o t ake int o account  t he cult ural  diversit y of  t he 

 

 
21  Cf .  in t he cont ext  of  audiovisuals M.  Dony,  ‘ Les aides à l ’ audiovisuel à la lumière du 

Trait é de Maast richt ’ ,  in C.  Dout relepont  (ed. ),  L’ act ual it é du droit  de l´ audiovisuel 
européen (Bruxel les:  Bruylant ,  1996).  

22  So K.  Schaefer,  J.  Kreile,  S.  Gerlach,  ‘ Nat ionale Filmfoerderung:  Einf luss und Grenzen 
des europäischen Recht s‘ ,  Zeit schrif t  fuer Urheber- und Medienrecht  (2002) 182,  at  
184.  

23  Cf .  P.  J.  Slot ,  ‘ st at e Aids in t he Cult ural  Sect or’ ,  Europäisches Wirt schaf t srecht  nach 
Maast richt ,  Bonn,  10 January 1994 (Bonn:  Rheinische Friedrich-Wilhelms-Universit ät ,  
1994).  

24  Cf .  e.g.  Case T-49/ 93 SIDE v.  Commission,  [1995]  ECR,  II-2501 and t he recent  case 
dat ed 28 February 2002,  T-155/ 98 SIDE v.  Commission,  ECR,  II-01179.   
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Member st at es in al l  i t s act ions.   The Treat y does not  spel l  out  in any way what  

t he const it ut ional st at us of  Art icle 2 is relat ive t o Art icle 151 EC Treat y,  and 

whet her t here is any hierarchy bet ween t hese t wo,  at  least  t o some ext ent ,  

cont radict ory obj ect ives.  

It  becomes clear t hen t hat  t he aim of  Art icle 151 EC Treat y,  which sought  t o 

cont ain t he expansion of  EU act ivit y in t he cult ural  f ield and est abl ish t he proper 

division of  roles bet ween Member st at es and t he EU in t he f ield of  cult ure,  has 

not  been properly achieved.  As a consequence,  t he relat ionship bet ween t he 

nat ional cult ural  sovereignt y and t he EU compet it ion compet ence remains highly 

cont roversial .   

3.2.  The case of  f i lm aid schemes 

The t opical it y of  t his conf l ict  has been shown recent ly in t he cont roversies 

arising f rom t he Guidel ines est abl ished by t he Commission on cont rol  of  st at e aid 

grant ed t o t he cinema sect or,  of f icial ly announced in t he recent  Cinema 

Communicat ion.25 This has formal ised t he Commission’ s pract ice of  gradual ly 

put t ing in place a de f act o cap on admissible publ ic support  for f i lm product ion.   

The heat ed discussion on t he pot ent ial  l imit at ive ef fect  of  t he Guidel ines shows 

how pol icy considerat ions relat ed t o t rade and compet it ion do af fect  t radit ional 

nat ional cul t ural  priorit ies and measures in a way which is far beyond cult ural  

pol icy.   

Indicat ive in t his cont ext  is t he fol lowing European Parl iament ’ s Report  on t he 

Commission Cinema Communicat ion,26 where it  is clearly st at ed t hat  any re-

examinat ion of  t he Commission’ s posit ion on f i lm st at e aid cont rol  should lead t o 

increased f lexibi l i t y rat her t han a st rict er appl icat ion of  EU st at e aid rules,  and 

genuine considerat ion of  t he cult ural  and indust rial  needs of  t he 

cinemat ographic and audiovisual sect or.  The Parl iament ,  on it s part ,  considers 

t hat  t he Commission is refusing t o t ake t he specif ic nat ure of  t he sect or’ s 

indust rial  dimension int o account .  It  suggest s t hat  t he Treat y,  when put t ing 

forward a purely cult ural  solut ion,  is not  f lexible enough t o deal wit h t he 

 

 
25  Supra,  n.  6.  
26  Report  on t he Commission communicat ion on cert ain legal aspect s relat ing t o 

cinemat ographic and ot her audiovisual works,  5 June 2002 [Rapport eur:  L.  Vander 
Taelen] ,  COM (2001) 534 – C5-0078/ 2002 – 2002/ 2035(COS).  
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unavoidably “ dual”  nat ure of  t he sect or.  In t he cont ext  of  t he revision of  t he 

Commission’ s Guidel ines,  i t  proposes t hat  t hey ought  t o be relaxed rat her t han 

st rengt hened in view of  t he fact  t hat  t he EU audiovisual indust ry is far f rom 

being compet it ive int ernal ly and ext ernal ly.  This reasoning,  based on t he 

premise of  indust rial  j ust if icat ion for nat ional f i lm pol icy,  furt her exacerbat es 

t he exist ing conf l ict s wit hin t he EU pol icy f ramework.   

In view of  t he above,  it  wil l  be int erest ing t o see whet her t he appl icat ion of  

t he  Guidel ines wil l  be regarded as t aking int o considerat ion suf f icient ly Member 

st at es int erest s’  in preserving t heir arrangement s t o support  f i lm indust ries.  The 

act ual vert ical  const it ut ional conf l ict  bet ween EU pol icy and nat ional cult ural  

compet ence remains,  however,  unresolved and can provoke furt her cont roversies 

in t he cont ext  of  f i lm.   

4.  Conclusion: towards a su stainable EU Film Policy 

The EU f i lm pol icy evolves bet ween creat ivit y and market ,  inherent ly wedged 

bet ween art  and commerce.  The act ion of  t he European Commission in t he f ield 

of  cinema mediat es const ant ly bet ween t he forces of  t he f ree market  and t he 

values of  cul t ural  diversit y.  As a consequence,  i t  is a source of  profound t ensions 

coming t o t he fore on t wo levels:  horizont al  and vert ical .  

On t he horizont al  level,  t he European Commission at t empt s t o pursue in it s 

pol icy simult aneously t he est abl ishment  of  a common market  for f i lms and 

preservat ion of  cul t ural  plural ism of  t he audiovisual cont ent ,  which appear by 

def init ion not  reconcilable.  This compromise sat isf ies neit her t he proponent s of  

cul t ural  except ion nor t he commercial  act ors.  Whereas t he f irst  regret  t he very 

of t en hypocrit ical  af f irmat ion of  cul t ural  diversit y and t he excessive impact  of  

t he market  on t he f i lm sect or,  t he ot hers crit icise t he inconsist ent  and 

prot ect ionist  charact er of  such a pol icy.  Neit her t he Treat y provisions nor t he EU 

pol icy document s provide an appropriat e remedy t o st rike a real balance 

bet ween cult ural  specif icit y and economic int egrat ion aims.  

As far as t he vert ical  aspect  is concerned,  t he EU power sharing landscape is 

charact erised by a compet ence conf l ict  bet ween t he Commission compet it ion 

pol icy and nat ional cul t ural  prerogat ives in t he f ield of  f i lm pol icy.  Art icle 151 EC 

Treat y has had l i t t le success in guiding t owards a proper division of  cul t ural  

compet ence bet ween t he Union and t he Member st at es.  

The relat ionship bet ween cult ural  values (bot h on t he European and nat ional 

level) and more manifest  and compel l ing EU obj ect ives of  market  int egrat ion 
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remains and wil l  most  probably remain highly cont ent ious in t he cont ext  of  f i lm 

pol icy.  Nevert heless,  in order t o clarif y priorit ies and est abl ish a clearer basis for 

t he EU f i lm pol icy,  some general suggest ions for a fut ure,  more sust ainable,  

pol icy in t he f ield can be put  forward.  

Paraphrasing t he famous st at ement  of  André Malraux:  “ par ai l leurs,  le cinéma 

est  une indust rie” 27,  i t  is a t ruism t o say t hat  cinema is above al l  a cult ural  

art efact ,  a means of  cul t ural  expression and creat ion,  which dimension cannot  

be dispensed wit h when conceiving a global pol icy st rat egy in favour of  t he 

European cinema.  The European Union arguably seems t o real ise t his and admit s 

t hat  t he creat ion of  a common market  cannot  guarant ee in it sel f  a plural ism of  

cult ural  cont ent .  Provided t hat  t he more proact ive act ion on t he part  of  t he EU 

is genuinely endorsed,  it  seems,  however,  necessary t o formulat e ways and 

means which would enable t his inst it ut ion t o t ruly ful f i l  i t s const it ut ional 

responsibil i t y t o safeguard and promot e cult ural  diversit y.  If  t his obl igat ion is 

t ruly a subst ant ial  element  of  t he EU const i t ut ional order,  t he lack of  act ion on 

t he Commission’ s part  t o achieve t his const it ut ional ly grounded obj ect ive could 

t heoret ical ly lead t o fai lure t o act  proceedings before t he European Court  of  

Just ice.  Therefore,  i t  seems logical t hat  t he Commission should envisage a more 

precise def init ion of  i t s own t asks,  which it  subsequent ly has t o ful f i l .  

It  can be suggest ed t hat  a more successful  European int egrat ion of  cult ure 

t hrough act ions favouring cult ural  indust ries l at o sensu would require a revision 

of  t he Treat y in a manner which would ent ail  a series of  means and inst rument s 

non-exist ent  at  present  and which would permit  t he perceived “ cult ural  def icit ”  

t o be compensat ed for in t he course of  EU init iat ives.  

In t he exist ing f ramework,  i t  can be suggest ed t hat  t he EU pol icy should be 

support ive of  t he nat ional ef fort s t o promot e t he audiovisual product ion and 

should aim at  great er consist ency bet ween cult ural  and compet it ion pol icy 

obj ect ives and harmony bet ween measures t aken on European,  nat ional and 

regional levels.  Such an approach would be perfect ly in l ine wit h t he subsidiarit y 

principle.  These aims can be facil i t at ed by t he fact  t hat  t he ECJ j urisprudence 

relevant  in t his cont ext 28 suggest s t hat  i t  wil l  not  t ake a rest rict ive view on 
 

 
27  supra,  n.  1.  
28  Cf .  Cases C-288/ 89 St icht ing Col lect ieve Ant ennevoorziening Gouda and ot hers v.  

Commissariaat  voor de Media,  [1991]  ECR,  I-4007,  C-353/ 89 Commission v.  
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nat ional cul t ural  pol icies.  The Commission seems so far t o have fol lowed an 

equal ly lenient  at t i t ude in t he appl icat ion of  Art icle 87 EC Treat y; 29 t he 

int roduct ion of  specif ic Guidel ines for t he sect or should be int erpret ed as an 

at t empt  t o provide legal cert aint y rat her t han t o rest rict  admissible nat ional 

support  t o t he sect or.  Pursuing t his t olerant  approach in it s decisions and 

implement ing t he EU programmes in t he f ield,  t he Commission may wel l  remove 

t he worries of  proponent s of  nat ional cult ural  obj ect ives and real ly cont ribut e 

“ t o t he f lowering of  t he cult ures of  t he Member st at es” .   

In t he long-t erm perspect ive,  however,  an expl icit  def init ion of  compet encies 

of  t he EU in t he audiovisual f ield f rom t he const it ut ional point  of  view would 

seem necessary.30 This would prevent  t he EU inst it ut ions f rom t aking,  on t he 

basis of  relat ively vague and apparent ly unrelat ed Treat y provisions,  l ike general 

compet it ion rules,  far-reaching decisions wit h profound const it ut ional 

impl icat ions and t herefore incising on nat ional cult ural  pol icies.  In t his way,  t he 

vert ical  const it ut ional problems could be remedied.   

Furt hermore,  a clarif icat ion of  t he priorit ies wit hin t he f ramework of  t he EU 

audiovisual and f i lm pol icy it sel f  and t he est abl ishment  of  t heir clear hierarchy,  

in order t o al leviat e const it ut ional di lemmas in t he horizont al  dimension,  would 

lead t o it s increased legit imacy and ef f iciency.  

 

 

Net herlands,  [1991]  ECR I-4069 and C-148/ 91 Veronica Omroep Organisat ie v.  
Commissariaat  voor de Media,  [1993]  ECR,  I-487;  as wel l  as C-23/ 93 TV10 v.  
Commisariaat  voor de Media,  [1994]  ECR I-4795 and C-6/ 98 ARD v.  PRO Sieben Media 
AG,  [1999]  ECR I-7599,  al l  concerning broadcast ing.  

29  Cf .  numerous exempt ions for t he nat ional f i lm support  schemes grant ed by t he 
European Commission:  e.g.  Decision N 3/ 98 France;  Decision NN 49/ 97 and N 357/ 99,  
Ireland;  Decision N 782/ 2001 and N 701/ 2001,  Germany;  decision N 698/ 2001,  Spain. 

30  So Schwarze,  supra,  n.  20,  at  800.  
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Summary:  1.  Int roduct ion.  -2.  The const i t ut ional isat ion of  cult ure and t rade:  

“ At t empt ing t he impossible” ? - 2.1.  The st range case of  cl t ure and t ade:  

dichot omy,  quandary or synergy? - 2.2.  The legal idea.  - 3.  The cult ural  

indust ries:  “ The key t o t he f ields” ? - 3.1.  NAFTA,  t he EU and t he WTO: t hree 

normat ive approaches.  - 3.2.  The legal norm.  - 4.  The case law experience:  “ Not  

t o be reproduced” ?.  - 4.1.  A comparat ive approach:  “ The same or not  t he same:  

That  is t he quest ion?”  - 4.2.  The legal decision.  - 5.  Conclusion.  

 

1.  Introduction 

The concept  of  t he cult ural  indust ries and t he posit ion t hey hold in t he present  

int ernat ional pol it ical  and economic world order can be cont emplat ed t hrough 

t hree paint ings by t he Belgian paint er René (François Ghislain) Magr i t t e (1898-

1967).  It  is no mere coincidence t hat  Magr i t t e was able t o grasp so wel l  t he 

principal feat ures of  t he cult ural  indust ries,  since it  was during his l i fet ime and,  

part icularly,  during t he period in which he creat ed t hese paint ings t hat  t he 

concept  it sel f  was coined in t he l ight  of  pol it ical  t urmoil  and new t echnological 

innovat ions. 1 Moreover,  a surreal ist  work of  art  may in fact  in t he moment  of  i t s 
 

 
  Ph.D Researcher,  European Universit y Inst it ut e Florence,  Dept .  of  Law.  
1  Compare Walt er Benj amin’ s essay “ t he Work of  Art  in t he Age of  Mechanical 

Reproduct ion”  (1936);  W.  Benj amin,  “ Das Kunst werk im Zeit al t er seiner t echnischen 
Reproduzierbarkeit ”  in R.  Tiedemann,  H.  Schweppenhäuser,  eds. ,  Walt er Benj amin – 
Gesammelt e Schrif t en vol I,  2nd ed.  (Frankfurt  a.  M. :  Suhrkamp,  1978) 436;  and see 
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creat ion be “ over-real ist ic”  and t herefore event ual ly requires t he t ime fact or t o 

close t he gap bet ween t he mind’ s idea,  t he creat ive process and it s f inal  

mat erial  manifest at ion in real it y.  The t i t les of  t he relevant  paint ings are 

“ At t empt ing t he Impossible”  (1928),  “ t he Key t o t he Fields”  (1936) and “ Not  t o 

Be Reproduced”  (1937).  

In t his chronological order,  t heir t i t les and visual cont ent  may be used t o 

i l lust rat e some of  t he principal st ages in t he evolut ion of  t he concept  of  t he 

cult ural  indust ries.  The f irst  st age began as an idea and was subsequent ly 

formulat ed as t he concept  of  “ cul t ure indust ry”  (Kul t ur indust r ie). 2 Then,  once 

t he concept  was coined,  i t  was subj ect  t o discussions in various scient if ic f ields,  

ranging f rom sociology t o pol it ical  economy and economics. 3 In t he provisional ly 

f inal  st age,  i t  became enshrined for t he f irst  t ime in a t ext  of  int ernat ional 

(t rade) law,  t he 1988 Canada-US Free Trade Agreement  (‘ CUSFTA’ ). 4 Since t hen 

t he concept  has cont inued t o raise import ant  legal quest ions in t he cont ext  of  

several economic int egrat ion proj ect s.  

Again t aken in t his chronological order t he paint ings are also a means t o 

ponder on t he dynamics underlying t he process of  t he format ion of  law.  For t he 

real isat ion of  law (Recht sverwirkl ichung),  t he way in which a law becomes 

formulat ed and t hen event ual ly appl ied t o a great  variet y of  fact s,  fol lows a 

similar procedure.  The nat ure of  t his process is of t en exemplif ied by t hree maj or 

logical  st eps.  Not  impossible per  se but  perhaps impossible t o put  int o words,  t he 

f irst  st ep t akes place in t he mind and consist s of  t he formulat ion of  a legal idea 

(Recht sidee).  Then,  as a second st ep,  t he idea becomes t ransformed int o a legal 

norm (Recht snorm) which,  f inal ly,  is appl ied t o real fact s usual ly t aking various 

 

 

t he chapt er on t he cult ural  indust ries in Th.  W.  Adorno,  M.  Horkheimer,  Dialect ic of  
Enl ight enment  (New York:  Verso,  1997) 120.  

2  See Th.  W.  Adorno,  The Cult ure Indust ry (London:  Rout ledge,  1991) at  98.  
3  See e.g.  t he diverse cont ribut ions in UNESCO, Cult ural  Indust ries:  A chal lenge for t he 

fut ure of  cul t ure (Paris:  UNESCO, 1982);  N.  Garnham,  Capit al ism and Communicat ion:  
Global Cult ure and t he Economics of  Informat ion (London:  SAGE,  1990);  and for t he 
f ield of  economics D.  Throsby,  Economics and Cult ure (Cambridge:  Cambridge 
Universit y Press,  2001);  F.  Benhamou,  L’ économie de la cul t ure (Paris:  La Découvert e,  
2001).  

4  Canada-Unit ed st at es Free Trade Agreement ,  done at  Ot t awa,  December 22,  1987 and 
January 2,  1988,  and done at  Washingt on,  D.C.  and Palm Springs,  December 23,  1987 
and January 2,  1988,  27 I.L.M.  281.  
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forms of  a legal decision (Recht sent scheidung). 5 This logical l ine of  legal 

reasoning is cal led t he legal syl logism. 6 

This kind of  reasoning,  however,  is dif f icul t  t o apply t o t he cult ural  indust ries.  

This dif f icul t y is due t o t he concept ’ s charact er of  an oxymoron,  i .e.  a f igure of  

speech (or a word) in which apparent ly cont radict ory t erms appear in 

conj unct ion.  Original ly,  John Sinclair wr it es,  t he concept  was designed t o  

set  up a cr i t ical  cont rast  bet ween t he exploi t at ive,  repet i t ive mode of  

indust r ial  mass product ion under  capi t al ism and t he associat ions of  

t ransf ormat ive power  and aest het ico-moral  t ranscendence t hat  t he 

concept  of  cul t ure carr ied in t he 1940s,  when i t  st i l l  meant  “ high”  

cul t ure.7 

Today,  t his cont rast  t akes more t he form of  a conf l ict  bet ween cult ural  and 

commercial  (or economic) values and int erest s.  In t he case of  t he cult ural  

indust ries t hese values and int erest s clash because of  t heir dual nat ure. 8 

Therefore,  t he present ,  and even more so t he fut ure,  t reat ment  of  t he cult ural  

indust ries in t he cont ext  of  various pol i t ical  and economic int egrat ion proj ect s is 

unsat isfact ory,  and cont inues t o pose a serious concept ual chal lenge.  

Keeping in mind t hese t hree logical st eps,  t he present  analysis t r ies t o cast  

some l ight  on t he cult ural  indust ries in t he cont ext  of  bot h Nort h American and 

European int egrat ion proj ect s as wel l  as t he paral lel  process of  global int egrat ion 

under t he aegis of  t he World Trade Organizat ion (WTO).  Part  one depart s f rom 

 

 
5  See A.  Kaufmann,  Analogie und “ Nat ur der Sache” ,  2nd ed.  (Heidelberg:  R.  v.  Decker,  

C.F.  Mül ler,  1982) at  13.  
6  A syl logism consist s of  t wo,  one maj or and one minor,  premises,  whose successful  

subsumpt ion is fol lowed by a conclusion;  see B.  Wint ers,  “ Logic and Legit imacy:  The 
Uses of  Const it ut ional Argument ”  (1998) 48 Case W.  Res.  263.  

7  J.  Sinclair,  “ Cult ure and Trade:  Some Theoret ical  and Pract ical  Considerat ions”  in 
E.G.  McAnany,  K.T.  Wilkinson,  eds,  Mass Media and Free Trade:  NAFTA and t he 
Cult ural  Indust ries (Aust in:  Universit y of  Texas Press,  1996) 30 at  30.  

8  See e.g.  T.  Knight ,  “ The Dual Nat ure of  Cult ural Product s:  An Analysis of  t he World 
Trade Organizat ion's Decisions Regarding Canadian Periodicals”  (1999) 57 U.T.  Fac.  L.  
Rev.  165,  Council  Resolut ion of  8 February on f ixed book prices in homogenous cross 
border l inguist ic areas,  [1997]  O.J.  L 042,  17/ 02/ 1999,  p.  3,  Council  Decision of  22 
Sept ember 1997 on cross-border f ixed book prices in European l inguist ic areas,  [1997]  
O.J.  L 305/ 02,  07/ 10/ 1997,  p.  2 and Communicat ion f rom t he Commission t o t he 
Council ,  t he European Parl iament ,  t he Economic and Social  Commit t ee and t he 
Commit t ee of  Regions on Cert ain Legal Aspect s Relat ing t o cinemat ographic and ot her 
audiovisual works [2001]  COM (2001) 534 mainly at  3.  
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t he level of  ideas describing t he general background of  t he cult ural  indust ries,  

which is root ed in t he myst erious relat ion bet ween cult ure and t rade as part  of  

t he wider “ t rade l inkage debat e” .  Here,  t he goal is t o clarif y t heir mut ual 

relat ion on t he basis of  t hree examples.  Part  t wo fol lows t he underst anding of  

t he dual nat ure inherent  in t he cult ural  indust ries as being t he key t o t he f ields 

forming t he broader cult ure and t rade debat e and out l ines t he principal 

normat ive approaches found in t he European Union (EU),  t he Nort h American 

Free Trade Agreement  (NAFTA) and t he WTO.  Based on t hese norms,  part  t hree 

compares t he case law as it  was produced f irst  in t he European and lat er in t he 

Nort h American cont ext .  The comparison is made t o help t o evaluat e t he general 

impact  of  t he dif ferent  norms discussed.  Final ly,  t he concluding remarks of fer 

some suggest ions wit h regard t o t he fut ure t reat ment  of  t he cult ural  indust ries in 

t he global cont ext ,  t he foundat ions of  which are current ly being laid in t he 

course of  negot iat ions for a new t rade l iberal isat ion round,  launched at  t he 4t h 

WTO Minist erial  Conference held bet ween t he 9-14 November 2001 in Doha,  

Qat ar  (The Doha Round).  

2.  The constitut ionalisat ion of cu lture and trade: “Attempting the 

impossible”? 

2.1.  The st range case of  cul t ure and t rade:  dichot omy,  quandary,  or  synergy? 

The oxymoronic clash bet ween “ cult ure”  and “ indust ry”  f inds it s equivalent  in 

t he j uxt aposit ion of  t he t wo broader,  but  at  least  equal ly elast ic,  concept s of  

cul t ure and t rade.  From early human hist ory unt i l  t oday,  t he concept ual isat ion 

of  cul t ure and t rade has posed considerable dif f icul t ies.  These dif f icul t ies persist  

on t he present  int ernat ional t rade agenda,  bot h global ly and regional ly,  where 

t he concept  of  cult ure has been,  and cont inues t o be perceived as being 

principal ly incompat ible wit h t he values of  f ree t rade.  Among ot her concept s 

t hat  are deemed incompat ible wit h f ree t rade,  such as t he environment ,  

development ,  human right s or social  and labour st andards,  cult ure is arguably 

t he most  dynamic as wel l  as comprehensive,  and hence t he most  dif f icul t ,  

concept  t o out l ine in t he “ t rade l inkage debat e” .  

From t his observat ion it  derives t hat  any ef fort  t o formulat e a proper maj or 

premise for t he t reat ment  of  t he cult ural  indust ries in int egrat ion proj ect s,  and 

not ably t hose of  NAFTA,  t he EU and t he WTO,  must  begin wit h an at t empt  t o 

clarif y t heir mut ual st anding.  As t he t i t le suggest s,  while t his t ask is perhaps not  
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“ impossible” ,  i t  is def init ely not  easy,  as t he fol lowing examples show.  The 

dif f icul t y is t o a large ext ent  due t o t he ext reme f luidit y of  ideas and t heir 

const ant  change in hist ory.  Wit h t he ideas t he mut ual int eract ion bet ween 

cult ure and t rade can change f rom one of  dichot omy,  across quandary,  t o 

event ual ly one of  synergy.  

a) Dichotomy: The Roman example 

The f irst  example of  ideas about  t he relat ion bet ween t he concept s of  cult ure 

and t rade is one of  t heir mut ual exclusiveness.  It  is found in a part  of  t he legal 

writ ings of  t he Roman j urist  Gaius (130-180 AD).  In t he second book of  his 

Inst i t ut iones,  he dist inguishes t hings which are eit her subj ect  t o privat e 

dominion or not  subj ect  t o privat e dominion. 9 The dist inct ions made by Gaius 

form t he basic reference t o what  in lat er writ ings became known as t he cat egory 

of  “ t hings which cannot  be t he obj ect  of  exchange or of  any legal commercial  

t ransact ion”  (res ext ra commercium or  res quarum commercium non est ).  This 

classif icat ion referred especial ly t o t he right  t o buy and sel l  reciprocal ly.  Things 

fal l ing under t his cat egory were t hus excluded f rom commercial  t ransact ions.  

Part icularly t he t hings subj ect  t o divine dominion (res divini  iur is) can be 

compared t o t he concept  of  cul t ural  propert y. 10 In a wider sense t his 

classif icat ion also represent s an approach t o cult ure in t he realm of  int ernat ional 

t rade law,  part icularly t he spirit  underlying t he approach chosen by t he draf t ers 

of  t he 1948 General Agreement  on Tarif f s and Trade (GATT). 11 

b) Quandary: The present state of affairs 

The t erm “ quandary”  probably highl ight s best  t he percept ion of  t he present  

st at e of  play in t he int eract ion bet ween cult ure and t rade on t he regional as wel l  

as global level.  The present  chal lenge is exemplif ied in t he UNESCO publ icat ion 

on Cult ure,  Trade and Global izat ion,  publ ished in t he year 2000.  The booklet  

acknowledges t he enormous signif icance of  bot h cult ure and t rade,  but  when it  

 

 
9  See E.  Post e,  Gaii Inst it ut ionum Iuris Civi l is Comment ari i  Quat uor or Element s of  

Roman Law by Gaius (Oxford:  Clarendon Press,  1871) at  130 et  seq.  
10  Res divini iuris included sacred t hings (res sacrae),  rel igious t hings (res rel igiosae),  

and sanct if ied t hings (res sanct ae);  see M.  Kaser,  Römisches Privat recht ,  15t h ed.  
(München:  C.H.  Beck,  1989) at  90-1.  

11  General Agreement  on Tarif fs and Trade,  30 Oct ober 1947,  58 U.N.T.S.  187 (ent ry int o 
force 1 January 1948).  
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comes t o t heir combined considerat ion,  such as in t he case of  t he cult ural  
industries (cultural goods and services), it draws a rather ambiguous image: 

The issue of  ‘ cul t ure and t rade’  has now acquired pr ime st rat egic 

signi f icance.  Cul t ural  goods and services convey and const ruct  cul t ural  

values,  produce and reproduce cul t ural  ident i t y and cont r ibut e t o social  

cohesion;  at  t he same t ime t hey const i t ut e a key f ree f act or  of  product ion 

in t he new knowledge economy.  This makes negot iat ions in t he cul t ural  

f ield ext remely cont roversial  and di f f icul t .  As several  exper t s point  out ,  

no ot her  indust ry has generat ed so much debat e on t he pol i t ical ,  

economic and inst i t ut ional  l imi t s of  t he regional  and global  int egrat ion 

processes or  t hei r  legi t imacy.  When cul t ure is put  on t he t able,  i t  of t en 

prompt s complex discussions on t he relat ionship bet ween t he economic 

and non-economic value of  t hings,  t hat  is,  t he value at t r ibut ed t o t hose 

t hings t hat  do not  have an assigned pr ice (such as ident i t y,  beaut y,  or  t he 

meaning of  l i f e). 12 

The causes for t he present  quandary concerning t he cult ural  indust ries are t o 

a large ext ent  found in t he foundat ions of  t he present  int ernat ional t rading 

regime it sel f .  These foundat ions were laid wit h t he adopt ion of  t he GATT.  It  is 

not ewort hy t hat  t he GATT resumed t he work of  t he League of  Nat ions (1920-

1946) building on various ef fort s as wel l  as fai lures coming f rom experiences 

gained during t he lat t er’ s exist ence.  These rules have been,  however,  subj ect  t o 

considerable changes in t he course of  eight  subsequent  negot iat ion rounds,  

which in 1995 culminat ed in t he creat ion of  t he WTO.  Nevert heless,  al t hough t he 

scope of  t he WTO expanded int o many new areas,  t he rules governing t he issue 

of  cult ure remained by and large t he same.  

c) Synergy: The constitut ionalisat ion debate 

Largely due t o t he absence of  a relevant  legal source in t he search for a t hird 

example t hat  sket ches t he cont ours of  a pot ent ial ly harmonious and mut ual ly 

enriching relat ionship bet ween cult ure and t rade,  i t  is necessary t o refer t o t he 

product  of  anot her art ist ’ s mind.  Such a possible account  for a synergic relat ion 

bet ween cult ure and t rade is given by St ef an Zweig (1881-1940) in his poet ic 

record of  hist ory t i t led “ St ernst unden der  Menschhei t ”  (“ Decisive Moment s in 

 

 
12  UNESCO, Cult ure,  Trade and Global izat ion:  Quest ions and Answers (Paris:  UNESCO, 

2000) at  9.  
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Hist ory” ) f irst  publ ished in 1927.  A cont emporary of  Magr i t t e,  his account  of  

human hist ory has lost  not hing of  i t s relevance.  In fact ,  t he foreword t o t he 

fourt een “ decisive moment s”  cont rast s,  as an al lusion t o t he dichot omy bet ween 

cult ure and t rade,  an art ist ’ s art ist ic or cult ural  endeavour wit h one dedicat ed t o 

more insignif icant  and mundane t hings.  From t his init ial  dichot omy,  he proceeds 

t o a more dynamic view,  which reveals an event ual causal l ink,  a possible 

synergy,  hidden under a deeper layer,  bet ween t he rare decisive moment s and 

t he const ant  ef fort s of  mil l ions of  people.  He wrot e:   

No ar t ist  is unceasingly an ar t ist  dur ing t he ent i re t went y-f our  hours of  

his dai ly l i f e;  every subst ant ial ,  last ing success t hat  he achieves always 

comes int o being only in t hose f ew rare moment s of  inspi rat ion.  Simi lar ly,  

hist ory,  in which we admire t he great est  poet  and act or  of  al l  t ime,  is by 

no means ceaselessly creat ive.  Even t his “ myst er ious workshop of  God, ”  

as Goet he reverent ly cal led hist ory,  a vast  number  of  insigni f icant  and 

mundane t hings occur .  Even here,  as everywhere in ar t  and l i f e,  t he 

subl ime,  unf orget t able moment s are rare.  Usual ly,  as an annal ist  hist ory 

indi f f erent ly and persist ent ly does not hing but  add l ink t o l ink in t hat  

enormous chain t hat  st ret ches t hrough t he mi l lennia,  adding f act  t o f act ,  

f or  al l  exci t ement s needs t ime f or  preparat ion,  and every real  event  must  

undergo development .  Mi l l ions of  people wi t hin a nat ion are always 

necessary f or  one genius t o come int o being;  mi l l ions of  idle human hours 

must  always pass bef ore a t ruly hist or ical ,  decisive moment  in hist ory 

makes i t s appearance.13 

Int erpret ed for t he cont ext  of  t he present  analysis,  his observat ion hint s at  a 

possible,  but  perhaps undet ect ed,  l inkage bet ween cult ure and t rade.  Probably 

t he l inkage has st i l l  not  been duly excavat ed f rom it s hidden place because it  is 

eit her so obvious as t o be invisible,  or else t oo deeply embedded in t he cent re of  

l i fe so t hat  a human being must  st ep back and engage in t he dif f icul t  endeavour 

of  a crit ical  sel f -ref lect ion in order t o bring it  t o t he surface.  Nonet heless,  

Zweig’ s observat ions are echoed in t hose of  t rade lawyers who,  due t o t he 

development  of  t rade law and pract ices t hrough cust oms and usages,  advocat e 

 

 
13  St .  Zweig,  Decisive Moment s in Hist ory:  Twelve Hist orical Miniat ures (Riverside:  

Ariadne Press,  1999) at  5.  
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t he universal hist ory of  cul t ures (universel le Kul t urgeschicht e) as t he richest  

source enhancing t he underst anding of  t rade. 14 

2.2.  The legal  idea 

Each of  t he t hree examples is sit uat ed in a dif ferent  hist orical  cont ext .  St ef an 

Zweig’ s st at ement  is except ional because it s aim – as compared t o t he t wo ot her 

examples – is not  t o regulat e or describe t he necessit ies of  t he respect ive epoch 

but  inst ead t o give a l i t erary explanat ion of  t he nat ural  forces working behind 

t he evolut ion of  mankind.  Thus it  is t he idea about  a possible l ink bet ween 

cult ure and t rade t hat  plays a signif icant  role in t he l i fe of  an individual and a 

nat ion al ike,  an idea which deserves furt her t hought  in t he l ight  of  present  

problems and development s in t he int ernat ional arena.  The idea t hat  i t  is 

possible t o derive synergy ef fect s f rom a l ink bet ween cult ure and t rade must  be 

t aken seriously and must  be made part  of  present  day legal considerat ions.  An 

import ant  impet us comes f rom t he ongoing const it ut ional isat ion debat e in t rade 

law as wel l  as in law general ly t hat  begins t o occupy t he WTO and t he EU and,  

perhaps only indirect ly – by way of  t he WTO –,  also NAFTA. 15 

3.  The cultural industries: “The key to the fields” ? 

3.1.  NAFTA,  t he EU and t he WTO: t hree normat ive approaches  

From t he idea of  a harmonious relat ion bet ween issues pert aining t o t he f ields of  

cult ure and t rade comes t he quest ion of  how best  t o deal wit h t rade and non-

t rade subj ect s.  In l ight  of  t he foregoing examples and also t he present  t endency 

for t he organisat ion of  societ ies,  including cult ural  and economic aspect s,  t o 

increase in complexit y,  t he need for a regulat ory approach t hat  al lows for 

synergy ef fect s bet ween t he t radit ional ly separat e f ields of  cul t ure and t rade 

increases.  For t he realm of  t he WTO,  Debra P.  St eger  has recent ly expressed a 

similar idea by st at ing t hat  t he quest ion is not  whet her t he WTO should or should 

 

 
14  See e.g.  L.  Goldschmidt ,  Handbuch des Handelsrecht s,  2nd ed. ,  (St ut t gart ,  Verlag 

Ferdinand von Enke,  1875) at  6,  10 and see also K.  Schmidt ,  Handelsrecht ,  4t h ed. ,  
(Köln:  Carl  Heymanns Verlag,  1994) at  36,  40 et  seq.  

15  See e.g.  J.H.H.  Weiler,  ed. ,  The EU,  t he WTO,  and t he NAFTA:  Towards a Common 
Law of  Int ernat ional Trade (Oxford:  Oxford Universit y Press,  2000);  G.  De Búrca,  J.  
Scot t ,  eds. ,  The EU and t he WTO:  Legal and Const it ut ional Issues (Oxford:  Hart ,  
2001).  
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not  deal wit h t he “ t rade and . . . ”  subj ect s but  inst ead “ how should t hese so-

cal led nont rade subj ect s be dealt  wit h wit hin t he WTO syst em?” . 16 This 

chal lenge,  however,  depends largely on t he condit ions governing t he 

organisat ion of  t he int ernat ional legal order as a whole,  part icularly concerning 

t he role played by various publ ic and privat e int ernat ional act ors and t heir 

horizont al  as wel l  as vert ical  int eract ion.  

In t he endeavour t o f ree synergies bet ween cult ure and t rade,  t he key 

concept  leading t o t he f ield of  t he t rade and cult ure conundrum is provided by 

t he not ion of  t he cult ural  indust ries.  Due t o t heir dual nat ure as an oxymoron,  

t he cult ural  indust ries pose an int erest ing int el lect ual as much as pract ical  

chal lenge t o t he exist ing normat ive f rameworks and t heir organisat ional 

st ruct ures.  A chal lenge which is met  dif ferent ly in t he cont ext  of  t he NAFTA,  t he 

EU and t he WTO. 

a) NAFTA 

By virt ue of  Art icle 2106 and Annex 2106,  NAFTA incorporat es t he provisions 

relevant  for t he cult ural  indust ries f rom it s predecessor,  t he CUSFTA,  which 

cont ained t he f irst  aut hent ic legal def init ion of  t he cult ural  indust ries.  Art icle 

2107 NAFTA def ines t he cult ural  indust ries as persons engaged in any act ivit ies 

involving t he publ icat ion,  dist r ibut ion or sale of  books,  magazines,  periodicals or 

newspapers,  f i lm or video recordings,  audio or video music recordings and 

broadcast ing.  

The provisions in NAFTA have t he ef fect  t hat  t hey exempt  t he cult ural  

indust ries f rom t he t erms of  t he agreement  covering mainly t he f ree f low of  

goods and services.  The general exempt ion,  however,  is subj ect  t o four 

except ions. 17 There exist s a maj or problem in det ermining t he act ual value of  

t he exempt ion of  t he cult ural  indust ries which goes back t o divergent  

int erpret at ions of  i t s wording by t he t wo part ies.  The discord appl ies mainly t o 

t he right  for each count ry t o respond t o t he int roduct ion of  new measures 

 

 
16  D.B.  St eger,  “ The Boundaries of  t he WTO:  Af t erword:  The “ Trade and . . . ”  Conundrum 

– A Comment ary”  (2002) 96 A.J. I.L.  135.  
17  Compare Art icles 401,  1607 par.  4,  2006,  and 2007 CUSFTA;  see also J.R.  Johnson,  

J.S.  Schacht er,  The Free Trade Agreement :  A Comprehensive Guide (Aurora:  Canada 
Law Book,  1988) at  141 and J.R.  Johnson,  The Nort h American Free Trade Agreement :  
A Comprehensive Guide (Aurora:  Canada Law Book,  1994) at  470-472.  
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af fect ing t rade t o t he cult ural  indust ries as laid down in art icle 2005 paragraph 2 

CUSFTA (“ Not wit hst anding any ot her provision of  t his Agreement ,  a Part y may 

t ake measures of  equivalent  commercial  ef fect  in response t o act ions t hat  would 

have been inconsist ent  wit h t his agreement  but  for paragraph 1” ).  According t o 

t he Canadian reading of  t he relevant  art icles,  t he US right  t o ret al iat e is l imit ed 

t o measures inconsist ent  wit h t he CUSFTA and not  NAFTA and t herefore 

rest rict ed t o t he sect or of  t he cult ural  indust ries. 18 The Unit ed st at es,  on t he 

ot her hand,  sees it s r ight  t o ret al iat e as unl imit ed.  In fact ,  t here remains 

considerable room for uncert aint y in t he procedure,  funct ioning and scope of  t he 

exempt ion,  which seems unl ikely t o change in t he near fut ure. 19 

b) The European Union 

In t he case of  t he EU,  t he t ime period bet ween t he creat ion of  t he European 

Economic Communit y and t he ent ry int o force of  t he Treat y on t he European 

Union (TEU) was charact erised by t he absence of  an express legal basis for 

cul t ural  considerat ions and act ions.  The sole indicat ion for a possible derogat ion 

f rom t he principles enshrined in t he Treat y is found in Art icle 36 (now 30) TEC 

which concerns measures t o prot ect  “ nat ional t reasures possessing art ist ic,  

hist oric or archaeological value” .  Wit hin t he scope of  t his provision fal l  mainly 

obj ect s pert aining t o cult ural  propert y.  It  should be not ed t hat  t he wording used 

in Art icle 36 is ident ical  wit h t he provision in Art icle XX l i t .  f .  GATT,  which is also 

incorporat ed by way of  reference int o NAFTA (Art icle 2101).  The change,  

however,  came wit h t he ent ry int o force of  t he TEU on November 1,  1993,  which 

by virt ue of  Art icle 128 (now 151) ECT int roduced a provision on cult ure int o 

Communit y law.  Paragraph 1 lays down t he Communit y’ s obl igat ion t o 

“ cont ribut e t o t he f lowering of  t he cult ures of  t he member st at es while 

respect ing t heir nat ional and regional diversit y” .  Paragraph 2 emphasises t he 

subsidiary role of  t he Communit y in t he f ield of  cul t ure,  and in recit al  4 it  refers 

 

 
18  See K.  Acheson,  Ch.  Maule,  Int ernat ional Agreement s and t he Cult ural  Indust ries 

(Ot t awa:  Cent re for Trade Pol icy and Law,  1996) at  7-9 and J.R.  Johnson,  J.S.  
Schacht er,  The Free Trade Agreement :  A Comprehensive Guide (Aurora:  Canada Law 
Book,  1988) at  145-147.  

19  See e.g.  t he quot e f rom B.  Applet on,  Navigat ing NAFTA:  A concise user’ s guide t o t he 
Nort h American Free Trade Agreement  (Scarborough:  Carswel l ,  1994) at  191,  
reproduced in K.  Acheson,  Ch.  Maule,  Int ernat ional Agreement s and t he Cult ural  
Indust ries (Ot t awa:  Cent re for Trade Pol icy and Law,  1996) at  9,  see general ly,  D.  
Browne,  The Cult ure/ Trade Quandary:  Canada’ s Pol icy Opt ions (Ot t awa:  Cent re for 
Trade Pol icy and Law,  1998).  



Int egrat ion of  Const it ut ional Values in t he European Union – An Epilogue 

93 

specif ical ly t o t he f ield of  art ist ic and l i t erary creat ion,  including t he audiovisual 

sect or.  Paragraph 3 cal ls for bot h t he Communit y’ s and member st at es’  

enhanced int ernat ional cooperat ion wit h t hird count ries as wel l  as int ernat ional 

organisat ions.  A key role is played by paragraph 4,  which cont ains a cross-sect ion 

clause t hat  requires t he Communit y t o t ake cult ural  aspect s int o account  in it s 

act ion under ot her provisions of  t his Treat y.  Paragraph 5 cont ains provisions of  a 

procedural charact er (unanimit y vot ing).  

c) The World Trade Organizat ion 

In t he f ramework of  t he WTO,  provisions cont aining a reference t o cult ure are 

virt ual ly non-exist ent .  The most  relevant  provision is Art icle IV GATT,  which 

under cert ain condit ions exempt s cinemat ographic f i lms f rom t he rules on t he 

f ree t rade in goods,  and not ably t hose on quant it at ive rest rict ions,  by al lowing 

part ies t o t he agreement  t o adopt  screen quot as for cinemat ographic f i lms.  

Despit e t he provision’ s l imit ed scope t here are reasons t o argue for i t s 

evolut ionary int erpret at ion.  These reasons are found in t he t echnological st at e 

of  play at  t he t ime of  i t s draf t ing,  which happened long before t he advent  of  

t ransnat ional broadcast ing via sat el l i t e when cinema was t he most  import ant  

mass medium.  Furt hermore,  in t he l ight  of  t he lat er evolut ion fol lowing t he 

adopt ion of  t he GATT unt i l  t he creat ion of  t he WTO syst em as a “ single 

package” ,  t he provision can be seen as having evolved t oget her wit h t he 

cont ext .  This would mean t hat  eit her t he provision is int erpret ed as comprising 

t he new media,  part icularly given t he ongoing t endency of  convergence,  or i t  

cal ls for i t s amendment  or even t he negot iat ion of  a separat e agreement  deal ing 

wit h cult ural  mat t ers under t he WTO syst em.  

Anot her provision wit h a possible l ink t o cult ure is found in Art icle XX l i t .  a.  

and f .  GATT.  This art icle enumerat es except ions t o t he est abl ished principles of  

t he underlying t rade regime for measures “ necessary t o prot ect  publ ic morals”  

(l i t .  a. ) and for measures “ imposed for t he prot ect ion of  nat ional t reasures of  

art ist ic,  hist oric or archaeological value”  (l i t .  f . ).  The exact  wording of  t he t wo 

except ions does not  suggest  a direct  appl icabil i t y t o t he cult ural  indust ries and a 

possible l ink could only be est abl ished t hrough t he use of  ext ensive 

int erpret at ion met hods.   

For services it  is t rue t hat  t hey have been included in t he WTO Agreement  by 

virt ue of  t he General Agreement  on Services (GATS).  In it s present  form GATS 

does not  feat ure any general exempt ion for t he cult ural  indust ries but  equal ly 
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under cert ain condit ions leaves unt ouched exist ing legislat ion rest rict ing t he 

f reedom t o provide services for t he sect ors covered by t he cult ural  indust ries.20 

Addit ionally,  for furt her l iberalisat ion,  part icularly for t he applicat ion of  t he 

nat ional t reatment  principle,  it  requires t he part ies’  posit ive commit ment  in 

specif ic sect ors.21 It  is int erest ing t o not e t hat  wit h regard t o t he cult ural  

indust ries neit her Canada nor t he European Union have inscribed t he audiovisual 

sect or in t he schedules of  commit ment  for nat ional t reat ment . 22 

3.2.  The legal  norm 

This brief  glance at  t he most  relevant  norms reveals great  disparit ies in t heir 

approach t o t he sect ors of  t he cult ural  indust ries:  First ,  t he Canadian 

Government  has chosen t o prot ect  cert ain cult ural  goods and services by way of  

an exempt ion in it s t rading relat ions wit h t he part ners in t he f ree t rade area 

creat ed by NAFTA.  The EU – af t er long years of  negat ive int egrat ion carried out  

mainly by t he ECJ – has gone furt her and decided t o deal wit h cult ure by way of  

posit ive int egrat ion bet ween it s member st at es,  albeit  wit h l imit ed room for 

act ion.  The WTO is t he most  f ragment ed in charact er wit h no part icular 

reference t o eit her t he cult ural  indust ries or cult ure.  In fact ,  in more t han half  a 

cent ury,  t he only direct ly relat ed provision has remained in a kind of  embryonic 

st at e as compared t o t he neighbouring provisions of  GATT 1947 which have 

developed int o separat e agreement s.  

4.  The case law experience: “Not to be reproduced”?  

4.1.  A comparat ive approach:  “ The same or  not  t he same:  That  is t he 

quest ion?”  

Walking in Florence (It aly),  one may ask oneself  whet her t he repl ica David st at ue 

placed on Piazza Signor ia or t he one on Piazza Michelangelo are real ly l ike t he 

original housed in t he Gal ler ia del l ’ Accademia? Leonardo Da Vinci ’ s response 

would probably have been “ no” ,  given his def init ion of  an art ist ic work as “ a 

 

 
20  Art icle II par.  2 GATS.  
21  Part  III GATS.  
22  See K.  Acheson,  C.  Maule,  Int ernat ional Agreement s and t he Cult ural  Indust ries 

(Ot t awa:  Cent re for Trade Pol icy and Law,  1996) at  4.  
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work of  a creat ive act  which can neit her be repeat ed,  nor copied” . 23 A similar 

answer was given by Wal t er  Benj amin in his art icle “ L’ Œuvre d’ ar t  à l ’ époque de 

sa reproduct ion mécanisée”  (“ The work of  Art  in t he Age of  Mechanical 

Reproduct ion” ) publ ished in 1936,  despit e his dist inct ion bet ween t he process of  

imit at ion and t hat  of  mechanical reproduct ion. 24 While t he imit at ion of  

manmade art efact s for educat ional as wel l  as commercial  purposes was f requent  

in hist ory,  Benj amin bel ieves t hat  t he mechanical reproduct ion of  a piece of  art  

result s in t he loss of  i t s aut hent icit y due t o t he shat t ering of  t he t ime-space 

relat ionship,  t he dest ruct ion of  i t s aura,  t he deprivat ion of  i t s embeddedness in 

a t radit ion,  t he separat ion of  t he funct ional basis of  a work of  art ,  and it s service 

t o (rel igious) r i t es and cult s. 25 

The clash of  cul t ure and t rade (or commerce) in t hese sect ors is found in t he 

dual nat ure inherent  in various goods or services pert aining t o t he cult ural  

indust ries.  From an economic perspect ive,  t hese sect ors rely on mechanical,  and 

increasingly digit al ,  product ion met hods,  which enable t hem t o provide an 

almost  endless number of  such goods and services.  These goods and services are 

charact erised,  on t he one hand,  by a great  r isk due t o init ial  high product ion 

cost s,  and,  on t he ot her hand,  by ext remely low reproduct ion and even lower 

dist r ibut ion cost s.  It  is not ably t he risk based on t he unknown consumer demand 

and t he pot ent ial  of  huge sums in revenues f rom t he possibil i t y of  cheap 

audience-maximisat ion t hat  are some of  t he maj or economic charact erist ics 

at t r ibut ed t o t he cult ural  indust ries.  At  t he same t ime,  however,  t hese goods 

and services are also prone t o become t ransmit t ers of  cul t ural  values in t he form 

of  symbols and may also have a considerable impact  on combined individual and 

col lect ive human behaviour.  It  is part icularly t he facil i t y wit h which t hese goods 

and services can be reproduced t hat  causes t he changes in t he individual t o 

f inal ly express t hemselves on t he col lect ive level.  Whence t he import ance 

conferred upon t he cult ural  indust ries for concept s such as cult ural  cohesion or 

ident it y.  Unfort unat ely,  t heir inf luence is also considerable in t he case of  war 

 

 
23  Quot ed in St .E.  Nahl ik,  “ La prot ect ion int ernat ionale des biens cult urels en cas de 

conf l i t  armé”  (1967) 120 Rec.  des Cours 60 at  69.  
24  Benj amin,  supra not e 1.  
25  “ What  is aura act ual ly? A st range weave of  space and t ime:  t he unique appearance or 

semblance of  dist ance,  no mat t er how close t he obj et  may be” ;  ibid.  at  438,  440,  
441.  
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and et hnic conf l ict s,  as has been report ed for t he Rwanda genocide. 26 The 

cult ural  relevance inherent  in t hese goods and services is recognised also in 

numerous legal inst rument s,  such as t he Int ernat ional  Convent ion Concerning 

t he Use of  Broadcast ing in t he Cause of  Peace (1936)27,  t he Beirut  (1948)28 and 

t he Florence Agreement  (1950)29.  

The dual nat ure of  cul t ural  goods and services is wort h analysing,  using case 

law f rom t he EU and NAFTA/ WTO. 30 The select ed cases occurred in t he print  

media sect or,  more specif ical ly in t he f ield of  newspapers and periodicals.  The 

print  media sect or is of  part icular int erest  because it  const it ut es t he oldest  

sect or of  t he cult ural  indust ries dat ing back t o Johann Gut enberg’ s invent ion and 

as such is t he point  of  depart ure in t he long evolut ion and ongoing t rend of  

convergence of  t he cult ural  indust ries.  

a) The European Union: Commission  of the EC v French Republic 

Some t ime before t he discussed provision on cult ure was int roduced int o 

Communit y law by virt ue of  Art icle 128 (now 151) TEC,  t he Commission t wice 

seized t he European Court  of  Just ice t o decide upon t he mat t er of  newspapers 

and j ournals in France. 31 In bot h cases t he Court  est abl ished t hat  France had 

fai led t o ful f i l  i t s obl igat ions under t he Treat y,  not ably t he prohibit ion of  

“ quant it at ive rest rict ions on import s and measures having equivalent  ef fect ”  (Art  

30 [now 28]  TEC).  In t he f irst  case t he relevant  measures were cont ained in t he 

 

 
26  See e.g.  N.  Chomsky,  Media Cont rol :  The Spect acular Achievement s of  Propaganda 

(New York:  Seven St ories Press,  1997) and W.A.  Schabas,  “ Hat e Speech in Rwanda:  
The Road t o Genocide”  (2000) 46 McGil l  L.J.  141.  

27  Int ernat ional Convent ion concerning t he Use of  Broadcast ing in t he Cause of  Peace,  
signed in Geneva,  Sept ember 23,  1936,  186 L.N.T.S.  301 (ent ry int o force 2 Apri l  
1938).  

28  Agreement  for Facil i t at ing t he Int ernat ional Circulat ion of  Visual and Audit ory 
Mat erials of  an Educat ional,  Scient if ic and Cult ural  Charact er,  adopt ed by t he General 
Conference at  i t s t hird session,  Beirut ,  10 December 1948,  197 U.N.T.S.  3.  

29  Agreement  on t he Import at ion of  Educat ional,  Scient if ic and Cult ural  Mat erials,  wit h 
Annexes A,  B,  C,  D and E and Prot ocol annexed,  U.N.T.S.  1734,  signed in Florence,  17 
June 1950 (ent ry int o force May 21,  1953) and ext ended in scope,  by t he Prot ocol t o 
t he Agreement  on t he Import at ion of  Educat ional,  Scient if ic and Cult ural  Mat erials,  
Nairobi 1976.  

30  Not e t hat  t he mixed impl icat ion of  NAFTA and t he WTO is due t o t he part icularit y of  
t he NAFTA disput e set t lement  syst em exist s a choice for complainant s t o set t le 
disput es in eit her forum,  t he NAFTA or t he WTO (Art icle 2005 par.  1 NAFTA.).  

31  Case 269/ 83,  Commission of  t he European Communit ies v French Republ ic [1984]  ECR 
843 and Case 18/ 84,  Commission of  t he European Communit ies v French Republ ic 
[1985]  ECR 1339.  
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Code des Post es et  Télécommunicat ions which provided for a preferent ial  ‘ press-

rat e’  for newspapers and periodicals.  It s Art .  D.  21 st ipulat ed t hat  newspapers 

and periodicals print ed abroad were general ly exempt ed f rom t he preferent ial  

t reat ment  and subj ect  t o fees of  ordinary print ed mat t er.  Only where 

publ icat ions qual if ied as ‘ French publ icat ions’ ,  i .e.  when t he chief  edit or was of  

French nat ional it y and was resident  in France,  when t he home count ry also 

grant ed similar t reat ment  t o French publ icat ions (reciprocit y) or when t he 

foreign publ icat ions were post ed France,  were t hey grant ed t he same 

preferent ial  t reat ment .  

Long before court  proceedings were inst igat ed t he French Government  

defended it s pol icy by arguing t hat  t he relevant  provisions did not  “ fal l  wit hin 

t he prohibit ions of  art icle 30 and t hat  i t  was furt hermore quest ionable whet her 

t hat  art icle was at  al l  appl icable t o product s which served as vehicles of  

pol it ical ,  social  and cult ural  informat ion and hence could not  be equat ed wit h 

goods” . 32 In t he j udgment ,  t he Court  dismissed lat t er argument s by t he French 

Government ,  not ably t hat  t he reduced post al  rat e is irrelevant  for t he consumer 

choice,  t hat  t he provision is not  discriminat ory because of  t he reciprocit y clause 

as wel l  as t he possibil i t y t o post  ‘ foreign’  publ icat ions on French t errit ory.  

The second case concerned Art icle 39bis of  t he French Code général  des 

impôt s,  which accorded cert ain t ax advant ages t o undert akings publ ishing eit her 

a newspaper or fort night ly j ournal devot ed mainly t o pol it ical  af fairs.  The 

cont est ed advant ages consist ed in t he aut horisat ion t o est abl ish,  by means of  

charge against  t axable prof it s,  a t ax-f ree reserve for t he purchase of  asset s 

needed in order t o run t he newspaper or t o deduct  f rom t axable prof it s any 

expendit ure incurred for t hat  purpose.  In 1980 Art icle 39bis was changed by 

Art icle 80 of  t he Loi  de f inances (Finance Law),  which excluded f rom t he said 

benef it s newspapers by publ ishers which t hey print  abroad.  

In it s defence,  t he French Government  put  forward t hree principal 

argument s:  First ,  i t  argued t hat  print ing is a service and not  a good,  which means 

t hat  Art icle 30 is not  appl icable.  In it s legal reasoning t he Court  rel ied on t he 

ment ion of  publ icat ions in t he Common Cust oms Tarif f  (CCT) and in t urn st at ed 

 

 
32  Case 269/ 83,  Commission of  t he European Communit ies v French Republ ic [1984]  ECR 

843 at  838.  
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t he sole appl icabil i t y of  Art icle 30.  Based on t he Commission’ s concern,  which 

was not  about  t he choice of  a pot ent ial  reader but  about  t he “ opt ions available 

t o newspaper publ ishers wit h regard t o t he product ion of  t heir publ icat ions” ,  t he 

Court  also dismissed t he argument s t hat  t he fact  t hat  a publ icat ion is print ed in 

France rat her t han anot her member st at e cannot  inf luence t he choice of  a 

pot ent ial  reader and t hat ,  fai l ing earl ier not if icat ion,  t he t ax provision is part  of  

an aid scheme in favour of  t he newspaper indust ry.  For t hese reasons t he Court  

declared t hat  t he cont est ed t ax provision of  French law encourages newspaper 

publ ishers t o have publ icat ions print ed in France rat her t han ot her member 

st at es.  Therefore,  t he t ax provision can be qual if ied as a measure having an 

ef fect  equivalent  t o a quant it at ive rest rict ion in t he meaning of  Art icle 30,  and 

consequent ly result s in t he fai lure of  t he French Republ ic t o ful f i l  i t s obl igat ions 

under t he Treat y.  

In t he af t ermat h of  t he t wo cases,  France amended t he cont est ed legislat ion 

and brought  it  in l ine wit h t he j udgment . 33 

b) NAFTA and the WTO 

In Cert ain Measures Concerning Per iodicals34 t he Unit ed st at es cont est ed t hree 

Canadian measures concerning t he periodical indust ry.  The f irst  measure 

concerned Tarif f  Code 9958,  t he ef fect  of  which was t he prohibit ion of  t he 

import at ion int o Canada of  cert ain periodicals,  namely special  edit ions,  including 

a spl it -run or regional edit ion,  t hat  cont ain an advert isement  t hat  is primari ly 

direct ed at  a market  in Canada and t hat  does not  appear in ident ical  form in al l  

edit ions of  t hat  issue of  t he periodical t hat  were dist r ibut ed in t he periodical ’ s 

count ry of  origin.  Not  included in t he regime were cat alogues,  newspapers,  or 

 

 
33  See t he new Art .  D 21 of  t he Code des post es,  et  des t élécommuncat ions as amended 

by Décret  n° 85-1156 du 29 oct obre 1985 art .  1 Journal Of f iciel  du 6 novembre 1985 
which reads now:  “ Les j ournaux et  écrit s périodiques ét rangers sont  soumis au t arif  
des pl is non urgent s ou au t arif  des imprimés selon leur dest inat ion.  Tout efois cet t e 
disposit ion ne s'appl ique pas aux publ icat ions des pays de la Communaut é économique 
européenne inst it uée par le t rait é de Rome qui bénéf icient  du t arif  préférent iel  de 
presse dans les mêmes condit ions que les publ icat ions f rançaises” ;  and Code général  
des impôt s (CGI) Art icle 39bis 1bis Cbis:  “ Les ent reprises de presse ne bénéf icient  pas 
du régime prévu aux 1 bis A et  1 bis A bis pour la part ie des publ icat ions qu'el les 
impriment  hors d'un ét at  membre de la Communaut é européenne” .  

34  See Canada – Cert ain Measures Concerning Periodicals (Complaint  by t he Unit ed 
st at es) (1997),  WTO Doc.  WT/ DS31/ R (Panel Report ),  and Canada – Cert ain Measures 
Concerning Periodicals (Complaint  by t he Unit ed st at es) (1997),  WTO Doc.  
WT/ DS31/ AB/ R (Appel lat e Body Report ).  
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periodicals.  The principal aim pursued by t he regime was t he “ encouragement ,  

promot ion or development  of  t he f ine art s,  let t ers,  scholarship or rel igion” . 35 

The second measure was t he Excise Tax which provided for t he imposit ion,  levy 

and col lect ion,  in respect  of  each spl it -run edit ion of  a periodical,  a t ax equal t o 

80 percent  of  t he value of  al l  t he advert isement s cont ained in t he spl it -run 

edit ion.  It  def ined a spl it -run edit ion as an edit ion of  an issue of  a periodical  in 

which more t han 20 percent  of  t he edit orial  mat erial  is t he same as a 

comparable edit ion and which cont ains an advert isement  t hat  does not  appear in 

ident ical  form in al l  t he excluded edit ions.  Final ly,  t he last  measure concerned 

t he Canadian syst em of  funded and commercial  post al  rat es,  which was mainly 

designed t o supplement  t he foregoing measures.  

In it s f indings,  t he panel,  and lat er t he Appel lat e Body,  fol lowed t he US 

claims and held t he cont est ed measures t o be in violat ion of  t he f ree t rade 

principles,  not ably t he provisions on t he el iminat ion of  quant i t at ive rest rict ions 

and t he nat ional t reat ment  principle enshrined in t he GATT,  and asked Canada 

t o comply wit h t hese f indings.  Wit h regard t o t he “ funded rat e scheme” ,  t he 

violat ion of  t he obl igat ions laid down in t he GATT were only est abl ished af t er t he 

Appel lat e Body’ s report .  In t he meant ime,  Canada complied wit h t he Appel lat e 

Body’ s recommendat ions by int roducing t he cont roversial  Bi l l  C-55:  An Act  

Respect ing Adver t ising Services suppl ied by Foreign Per iodical  Publ ishers. 36 

Despit e t he new act ,  t here remains signif icant  doubt  as t o whet her Bil l  C-55 is in 

conformit y wit h Canadian int ernat ional t rade law obl igat ions. 37 

4.2.  The legal  decision 

This brief  survey of  cases in t he cont ext  of  t he EU and NAFTA reveals a st riking 

similarit y not  only in t heir fact ual aspect s but  also in t he legal responses.  In t he 

lat t er case,  t he involvement  of  a “ higher”  level,  namely t he invocat ion of  t he 

global and mult i lat eral  WTO disput e set t lement ,  brings in a furt her aspect .  In al l  

t he cases,  t he “ key t o t he f ields”  is provided by t he relevant  norms in place t hat  

 

 
35  Ibid.  at  2.  
36  See Bil l  C-55:  An Act  Respect ing Advert ising Services suppl ied by Foreign Periodical 

Publ ishers,  S.C.  1999,  c.23.  
37  See e.g.  Y.A.  Naqvi,  “ Bil l  C-55 and Int ernat ional Trade Law:  A Mismat ch”  (1999/ 2000) 

31 Ot t awa L.  Rev.  323.  
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det ermine t he specif ic t reat ment  of  t he cult ural  indust ries in general,  and 

periodicals in part icular.  These norms advocat e t he f ree movement  of  goods 

across nat ional borders,  mainly t hrough principles of  nat ional t reat ment  and 

most -favoured nat ions.  At  t he same t ime,  t hey are conf ront ed wit h t he dif f icul t y 

of  drawing a l ine bet ween goods and services in t he product ion chain.  The norms 

vary part icularly wit h respect  t o cult ure,  or more precisely t he way t hey def ine 

t he relat ion of  cult ure as wel l  as cult ural  issues t o t he principles of  f ree t rade.  

Last  but  not  least ,  t he fact  t hat  t he cases are set  at  relat ively similar normat ive 

st ages in t he process of  economic int egrat ion but  at  dif ferent  t imes underl ines 

t he dynamic nat ure of  t he development  of  legal rules. 38 The same dynamism 

appears in t he fact  t hat  t he EU has in t he meant ime amended it s legal 

f ramework wit h regard t o cult ure.  

5.  Conclusion 

From a comparat ive perspect ive,  t his examinat ion of  t he legal f ramework of  t he 

EU,  NAFTA and t he WTO has revealed an int erest ing regularit y.  The regularit y 

consist s,  as visual ised by Magr i t t e,  f irst  and foremost  in t he ident ical  process 

t hat  underl ies bot h t he t ransformat ion of  ideas int o real it y and t he format ion of  

legal norms.  Comparable t o a hermet ic syst em,  t he EU,  NAFTA and WTO not  only 

inf luence each ot her but  also st ruggle wit h ident ical  problems and chal lenges 

wit h respect  t o cult ure and t he cult ural  indust ries.  Nevert heless,  t he overal l  

st ruct ure,  and result ing f rom t hat  also t he normat ive approach t o t he cult ural  

indust ries,  varies great ly wit hin each of  t hem.  This is due t o a great  variet y of  

det erminant s,  such as t he number of  member st at es,  or signat ory part ies,  legal 

cult ure,  t he hist orical  background and t he init ial  mot ives behind t heir creat ion.  

Equal ly import ant  is t he current  st at e of  play in t he process of  economic 

int egrat ion measured against  t he background of  f ive principal st eps on t he ladder 

of  economic int egrat ion.  

Moreover,  t here is a st riking similarit y in t he legal responses given t o t he 

cases concerning t he cult ural  indust ries t hat  arose in t he WTO,  NAFTA and t he 

 

 
38  For t he progressive development  of  economic int egrat ion,  see B.  Balassa,  The Theory 

of  Economic Int egrat ion (London:  George Al len,  Unwin Lt d,  1962) at  2-3 (classifying 
t he principal st ages as ranging f rom (int ernat ional) cooperat ion,  f ree-t rade area,  
cust oms union,  common market ,  economic union,  t o complet e economic,  i .e.  pol it ical  
int egrat ion).  
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EU at  dif ferent  t imes.  The similarit y is even more st riking given t he dif ferent  

legal f ramework appl ied t o t hem.  The dif ference,  however,  becomes manifest  on 

t he next  level,  i .e.  t hat  of  i t s recept ion and implement at ion.  France has changed 

it s conf l ict ing legislat ion fol lowing t he ECJ’ s j udgement  and amended t he 

relevant  provisions so t hat  t hey comply wit h t he recommendat ions set  fort h in 

t he j udgment .  Canada,  on t he ot her hand,  has amended it s legislat ion only by 

changing t he legal approach but  has lef t  t he pol icy obj ect ives pract ical ly 

unalt ered.  

As a last  remark,  summarising t he above,  I bel ieve t hat  t he key quest ion in 

t he cont ext  of  t he t reat ment  of  t he clash bet ween cult ure and t rade values,  as 

encompassed in t he concept  of  t he cult ural  indust ries,  wit hin an economic 

int egrat ion proj ect  l ies in t he process fuel led by a const ant  int eract ion bet ween 

t he act ual legal f ramework in place and t he ideas about  i t s improvement  over 

t ime.  The import ance of  t his element ,  as ref lect ed in t he int ent ion of  t he part ies 

combined wit h t he availabil i t y of  inst rument s,  is shown in t he need t o 

complement  t he gap t hat  was creat ed by t he removal of  barriers t o t rade 

(negat ive int egrat ion) t hrough legislat ive measures (posit ive int egrat ion).  For t he 

WTO during t he Doha Round negot iat ions t his means t hat  as long as t he WTO 

t hrough it s part ies t o t he Agreement  does not  wish t o engage in closer 

int ernat ional cooperat ion going beyond t he exist ing regime covering t he f ree 

movement  of  goods and,  t o a lesser ext ent  services,  suf f icient  room must  be lef t  

for cul t ural  dif ferences.  This is necessary for t echnological innovat ions wit h 

cult ural  impl icat ions,  as it  is t he case wit h t he cult ural  indust ries.  If ,  on t he 

ot her hand,  t he wil l  exist s for closer int egrat ion and inst rument s are made 

available for t he WTO inst it ut ions t o serve as a safet y net  subst it ut ing for t he 

loss of  prot ect ive (legislat ive) measures at  t he nat ional level,  t he room for t he 

part ies’  nat ional cul t ural  space can be gradual ly reduced.  Once t his point  has 

been at t ained,  t he need for nat ional rest rict ions diminishes,  whereas t he need 

for a const it ut ional f ramework as a guarant ee for coherence bet ween t he great  

diversit y of  i t s component  part s cont inues t o increase.  
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1.  General framework 

This book has t he ambit ious t ask t o sket ch a t ent at ive l ist  of  feat ures 

st emming f rom t he common European const it ut ional values in t he f ield of  

cult ural  diversit y.  In ot her words,  st art ing f rom a series of  complex element s,  

our t ask is t o prove,  whet her behind a cert ain set  of  (legal and pol it ical) rules 

t here is a common set  of  const it ut ional  values,  t hat  t he rules are aimed t o 

prot ect  and t o implement .  

In part icular,  t he analysis is based on t wo pil lars:  

1) On t he one hand we are invest igat ing t he values per  se by means of  t heir 

legal ly and pol it ical ly visible consequences.  St art ing f rom t he expl icit  provisions 

of  t he t reat ies clearly incorporat ing common const it ut ional values (e.g.  art .  6 

and 7 TEU) as wel l  as concret e experience in t his regard (e.g.  t he “ Aust rian 

crisis”  2000),  we shal l  t ry t o ident if y some of  t he const it ut ional (and pre-

const it ut ional) values t he member st at es al legedly have in common and above al l  

t heir incorporat ion int o concret e provisions.  The Chart er of  Fundament al Right s 

of  t he EU is j ust  one of  t he many possible examples.  The f inal  aim of  t his part  is 

 

 
* PhD,  Associat e Professor,  Comparat ive publ ic law,  Universit y of  Verona,  Lect urer,  

Comparat ive const it ut ional law,  Universit y of  Trent o,  Senior Researcher,  European 
Academy of  Bolzano/ Bozen.  



Francesco Palermo 

 

t o argue,  whet her or not ,  as wel l  as t o what  ext ent  and by what  means,  Europe 

is facing a process of  normat ive harmonizat ion also where const it ut ional values 

are concerned.  

2) On t he ot her hand t he mult ifold concept  of  diversit y represent s one of  t he 

most  fascinat ing examples of  how t o combine unit y and diversit y.  Paradoxical ly,  

t he sole unit arian element  in t he cult ural  f i led could be considered t he cult ural  

diversit y (bot h nat ional and regional – see art .  151 TEC).  But  is i t  real ly so? Or is 

t he cult ural  f ield (in t he broader meaning of  t he t erm) also wit nessing a si lent  

process of  harmonizat ion,  maybe based on new inst rument s? What  are t he 

inst it ut ions of  mult icul t ural ism and t o what  ext ent  are t hey inf luencing European 

const it ut ional law and/ or are inf luenced by it ? 

2.  Ideological underpinnings and constitut ional cho ices 

Const it ut ions and power st ruct ures are t he consequence of  ideological 

underpinnings as wel l  as pol it ical  precondit ions concerning t he fundament al 

goals of  t he social  communit y t o be organized.  Some legal doct rine (especial ly in 

It aly,  Spain and,  t o a lesser ext ent ,  Germany) ident if ies a specif ic t erm t o 

describe t he const it ut ional rules aimed at  making t he ideological proj ect  

underpinned by t he const it ut ion concret e. 1 Those rules make clear t he 

relat ionship bet ween publ ic power and individual f reedom,  t he correspondence 

bet ween t he goals of  t he legal syst em and t he organizat ion of  publ ic powers t hat  

have t o implement  t hem.  

In ot her words,  t he legal/ const it ut ional syst em is not  only what  it  is,  but  also 

what  it  ought  t o be.  It  is t he way of  being (t he Wel t anschauung) of  t he St at e,  

t hus af fect ing t he concret e exercise of  publ ic powers.  Thus,  t he l iberal-

democrat ic St at e is a St at e t hat  must  be l iberal-democrat ic,  t he welfare St at e is 

a St at e t hat  must  pay due at t ent ion t o t he social  problems,  t he communist  St at e 

is a St at e t hat  ought  t o be communist ,  et c.  

Having regard t o it s int imat e goals,  what  kind of  pol i t y is t he EU? And what  

consequences derive for t he member st at es f rom t heir membership t o t he EU? Is 

 

 
1  It al ian:  forma di St at o,  Spanish:  forma de Est ado/ forma del poder,  German:  St aat sform but  

also many ot her t erms t hat  are considered t o be equivalent :  Baugeset ze (in Aust ria),  
Grundlagen der verfassungsmäßigen Ordnung (K.  Hesse,  Grundzüge des Verfassungsrecht s 
der Bundesrepubl ik Deut schland,  Heidelberg,  1995,  p.  55),  et c.  
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t his process ideological ly (and t hus legal ly) neut ral ,  or does it  have consequences 

which are relevant  in const it ut ional t erms? 

In fact ,  t he legal syst em of  t he EU/ EC does not  expl icit ly provide for t he 

supremacy of  EC law over domest ic law (al t hough it  has now become an 

unquest ioned part  of  t he acquis and it  is guarant eed by bot h t he European and 

t he domest ic j urisdict ions),  nor does it  impose a homogeneit y clause where t he 

forms of  government  of  t he member st at es are concerned.  Nevert heless,  i t  is 

wel l  known t hat  European int egrat ion has deeply modif ied bot h t he st ruct ural  

values and t he organizat ional st ruct ures of  t he member st at es.  To t ake a simple 

example,  i f  one considers t he “ economic const it ut ions”  of  count ries l ike It aly or 

Port ugal:  t he const it ut ional provisions al lowed in bot h cases for a very open (and 

vague) economic set t ing,  reaching f rom a classic market  economy t o a very 

cent ral ized,  quasi-social ist  economy (e.g.  social  funct ion of  t he privat e propert y,  

art .  42 It al ian const it ut ion).2 

What  are – if  t here are some – t he ought -t o-be-dut ies of  t he member st at es of  

t he EU? In t he only case t hat  had t o be decided concret ely (appl icat ion by 

Morocco),  t he request  was rej ect ed on t he basis of  very formal argument s 

(geography:  only a “ European”  count ry can be member of  t he EU,  and t his 

crit erion has now been formal ized in art .  49 TEU).3 But  now art .  49 also imposes 

addit ional,  value-relat ed crit eria,  in respect ,  for example,  t o t he principles laid 

down in art icle 6.1 TEU (“ l ibert y,  democracy,  respect  for human right s and 

fundament al f reedoms,  and t he rule of  law,  principles which are common t o t he 

member st at es” ).  Moreover,  art .  7 TEU est abl ishes a procedure (based on very 

pol it ical  assumpt ions…)4 for t he case of  “ a serious and persist ent  breach by a 

 

 
2  See e.g.  J.J.  Gomes Canot ilho,  Direit o cont it ucional e t eoria da const it ução,  Coimbra,  

Almedina,  1999,  p.  203 and C.  Lavagna,  Cost it uzione e social ismo,  Bologna 1977.  
3  Not ably,  also t he geographical crit erion could not  be det erminant .  Recent ly,  for example,  

some pol it icians (including t he German federal President  Rau and even t he It al ian 
Presidency of  t he European Council  in 2003) advocat ed t he admission of  Israel t o t he EU as 
a means t o resolve t he Mid-East  problems.  Moreover,  t he fut ure membership of  Russia is 
being discussed t oo.  

4  Demonst rat ed by t he fact  t hat  in t he only case t hat  has happened unt i l  now,  t he Aust rian 
crisis of  2000,  t his mechanism has not  been put  int o force.  On t he Aust rian crisis see in 
part icular P.  Pernt haler,  P.  Hilpold,  Sankt ionen als Inst rument  der Pol it ikkont rol le – der 
Fal l  Öst erreich,  in:  Int egrat ion 2/ 2000,  p.  105 and G.  Toggenburg,  La crisi aust riaca:  
del icat e equil ibrismi sospesi t ra molt e dimensioni,  in:  Dirit t o pubbl ico comparat o ed 
europeo,  2001-II,  p.  734.  
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member st at e of  principles ment ioned in art icle 6.1” .  Art .  4.1 and 93 TEC 

cont ain relevant  prescript ions in t he economic f ield,  l ike “ t he adopt ion of  an 

economic pol icy which is based on t he close coordinat ion of  member st at es’  

economic pol icies,  on t he int ernal market  and on t he def init ion of  common 

obj ect ives,  and conduct ed in accordance wit h t he principle of  an open market  

economy wit h f ree compet it ion”  (art .  4.1 TEC).5 Many ot her examples are 

possible.6 

It  is t hus rat her int uit ive t hat  t he membership t o t he EU imposes several 

prescript ions in t erms of  how a st at e ought  t o be.  What  is st i l l  missing,  however,  

is t he analysis of  t he inf luence of  t hose prescript ions on t he const it ut ional 

“ ought  t o be”  of  t he member st at es.  If  i t  is wel l  known t hat  t he Treat ies are t he 

“ const it ut ional chart er”  of  t he EC/ EU7 and t hey have a “ spirit ”  f rom which t he 

fundament al principles of  t he syst em derive, 8 i t  is also evident  t hat  t here are 

st ruct ural  dif ferences bet ween t he St at es:  e.g.  t he coexist ence of  monarchies 

and republ ics,  bet ween syst ems recognizing t he exist ence of  a nat ional Church 

(Greece and t he UK),  et c.  On t he ot her hand,  what  kind of  inf luence do t he 

member st at es exercise on t he very nat ure of  t he EU? 

So what  kind of  pol it y ought  t he EU t o be? And,  accordingly,  what  kind of  

St at e ought  t he member st at e t o be? Is t here a const it ut ional core common t o 

bot h t he const it ut ional levels t hat  const i t ut e t he EU’ s const it ut ional space? And 

f inal ly,  what  does t his common core consist  of  and how is it  real ized f rom t he 

legal point  of  view? 

 

 
5  Legal ly t his means t hat  “ a dif ferent  economic const it ut ion is not  possible” :  G.  Nicolaysen,  

Europäisches Wirt schaf t srecht ,  Baden Baden,  1996,  vol.  II,  p.  320.  See also C.  Vedder,  Art .  
O,  in:  E.  Grabit z,  M.  Hil f  (Hrsg. ),  Komment ar zur Europäischen Union,  München 1998,  at  
16.  

6  Even t hough t he quest ion of  t heir legal enforceabil i t y can pose some big dif f icult ies,  
art icle 1 TEU imposes “ consist ency and sol idarit y” ,  t he Preamble makes many references 
t o social  and pol it ical r ight s (see also art .  136 TEC),  art .  10 TEC est abl ishes t he principle of  
“ fair cooperat ion” ,  et c.  See also art .  11.2 TEU (loyalt y in foreign pol icy),  art .  19 TEU 
(coordinat ion of  member st at es’  act ion in int ernat ional organizat ions and at  int ernat ional 
conferences) art .  43 TEU and 11 TEC on closer cooperat ion,  art .  104 and fol lowing 
(prohibit ion of  “ excessive government  def icit ” ),  guarant ees for t he fundament al f reedoms 
of  t he TEC (art .  23 and fol lowing TEC) et c.  Al l  t his wit hout  ment ioning t he relevant  
prescript ive element s st emming f rom t he secondary law,  such as t he St abil i t y Pact  
(Regulat ion no.  1466/ 97 and Regulat ion no.  1467/ 97) as wel l  as f rom t he case law.  

7  ECJ,  23-4-1986,  Part i ecologist e “ Les Vert s”  vs.  European Parl iament ,  case 294/ 83,  ECR 
1986,  p.  1339.  

8  ECJ,  5-2-1963,  Van Gend en Loos,  case 26/ 62,  ECR 1963,  p.  3.  



Int egrat ion of  Const it ut ional Values in t he European Union – An Epilogue 

107 

3.  The integrated constitut ional space 

3.1.  The concept 

No def init e answer can be be given t o t he aforement ioned quest ions.  

However,  t he point  I would l ike t o raise here is whet her t he process of  

int egrat ion is by it sel f  creat ing a new t ype of  St at e or pol it y,  including bot h t he 

EU and t he member st at es as a single int egrat ed const it ut ional space.  

In ot her words,  i t  is quit e evident  t hat  t he EU could not  exist  wit hout  t he 

St at es t hat  const it ut e it ,  but  also t he cont rary is now t rue.  One of  t he 

est abl ished underpinnings of  t he member st at es is t heir permanent  condit ion of  

membership.9 This appl ies at  t he highest  degree t o t he membership t o t he EU,  

but  at  an embryonic st age also t o t he membership t o ot her spheres of  t he geo-

j uridical areas of  Europe (t he Council  of  Europe and t he OSCE).10 

In general t erms,  in t he cont ext  of  European int egrat ion every St at e must  rely 

on t he ot hers and on t he Union.  This impl ies t he est abl ishment  of  common 

principles t hat  do not  reach t he same ef fect iveness of  t he common const it ut ional 

t radit ions (and are t hus not  immediat ely enforceable by t he court s) but  are of  

great  import ance in shaping t he relat ions bet ween member st at es and t he Union:  

somet hing which is inbet ween sof t  law and const it ut ional t radit ions common t o 

t he member st at es.  The int egrat ion creat es a bundle of  reciprocal inf luences 

t hat ,  in spit e of  not  being direct ly j ust iciable by a court  and t hus not  

immediat ely binding,  have enormous legal relevance.  

Also in f ields where St at es ret ain t he exclusive power (l ike in t he cases we 

wil l  ment ion:  language pol icy and t errit orial  set t ings),  t he const it ut ional nat ure 

of  each St at e and it s pol icies are very much det ermined by t heir int egrat ion wit h 

ot her member st at es and by t heir membership t o t he Union.11 On t he ot her 

hand,  t he St at es (act ing t oget her) guarant ee t hat  t he Union respect s t he 
 

 
9  A.  Manzel la,  Lo St at o «comunit ario» in Quaderni cost it uzional i,  2/ 2003,  p.  273.  
10  The concept  of  t hree “ geo-j uridical”  areas in Europe (EU/ EC,  Council  of  Europe and OSCE) 

has been developed by R.  Toniat t i ,  Los derechos del plural ismo cult ural  en la nueva 
Europa,  in Revist a vasca de administ ración públ ica,  (RVAP) 58 (II),  2000,  p.  22.  

11  B.  de Wit t e,  Les impl icat ions const it ut ionnel les,  pour un Et at ,  de la part icipat ion à un 
processus d'ínt égrat ion régionale,  in E.H.  Hondius (ed. ),  Net herlands Report s t o t he 
Fif t eent h Int ernat ional Congress of  Comparat ive Law - Rapport s néerlandais pour le 
quinzième congrès int ernat ional de droit  comparé - Brist ol  1998,  Ant werpen/ Groningen,  
Int ersent ia,  1998,  p.  379.  
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const it ut ional values which t hey imposed on it  and t o which t hey subordinat ed 

t hemselves by becoming Members of  t he Union.  In t his process,  t hus,  no federal 

big bang12 occurs,  but  a cont inuous mut ual inf luence is const ant ly in place.  

This phenomenon of  “ volunt ary obedience”  or “ non binding-binding 

const it ut ional law” ,  based on t he reciprocal inf luence bet ween t he member 

st at es and t he Union,  is similar t o what  Weiler cal ls “ const it ut ional t olerance” :13 

The very exist ence of  t he new const it ut ional law deriving f rom t he int eract ion 

bet ween EU and member st at es is based on t he reciprocal accept ance,  on t he 

volunt ary wil l ingness t o int egrat e St at es (and,  t hrough t hem,  t heir cit izens) int o 

a larger const it ut ional,  St at e-l ike space,  which is not  only t he EU,  but  t he 

const it ut ional sum of  t he EU and t he f i f t een member st at es.  

It  seems appropriat e t o cal l  t he product  of  t hese new kinds of  const it ut ional 

relat ions (bet ween member st at es and EU/ EC,  most ly based on “ non binding-

binding”  element s or const it ut ional t olerance),  “ int egrat ed St at e” 14 or t o speak 

of  “ int egrat ed st at ehood” .  More precisely,  avoiding t he long last ing debat e on 

t he essent ial  element s of  sovereignt y and st at ehood,  t he t erm t o be used shal l  

be “ int egrat ed pol it y”  or “ int egrat ed const it ut ional space” .  This new concept  is 

grounded on t he considerat ion t hat  European int egrat ion is not  merely a sum of  

t he const it ut ional spheres of  bot h t he St at es and t he Union,  but  also a t hird level 

is evolving f rom t he int egrat ion of  bot h of  t hem:  t he const it ut ional sphere of  

int egrat ion,  which emerges f rom t he mut ual cont act s and inf luences and is 

shaped by t he reciprocal accept ance of  t he non-binding-binding nat ure of  t heir 

respect ive behavior.  

The const it ut ional real it y of  t he int egrat ed const it ut ional space radical ly 

changes t he t radit ional syst em of  t he sources of  law,  and chal lenges t he t heory 

of  t he division of  powers bet ween EU and member st at es,  as it  becomes clearer 

f rom t wo examples.  

 

 
12  This t erm is used by R.  Toniat t i,  Federal ismo e pot ere cost it uent e,  in Proceedings of  t he 

Conference “ Regional ismo e federal ismo in Europa” ,  Trent o,  1997,  p.  171.  It  refers t o t he 
ent rance int o force of  t he federal const it ut ion,  t hat  t ransforms t he original sovereignt y of  
t he St at es int o mere aut onomy.  

13  J.H.H.  Weiler,  Federal ism and Const it ut ional ism:  Europe’ s Sonderweg,  Jean Monnet  
Working Paper no 10/ 2000 (ht t p: / / www. j eanmonnet program.org/ papers/ index.ht ml).  

14  This t erm is used also (but  not  explained in it s meaning) by F.  Rubio Llorent e,  
Const it ut ional ism in t he "Int egrat ed" St at es of  Europe,  Jean Monnet  Working Paper no.  
5/ 1998 (ht t p: / / www. j eanmonnet program.org/ papers/ index.ht ml).  
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3.2.  How to achieve it? Two examples 

1) Linguist ic plural ism 

Language belongs t radit ional ly t o t he realm of  nat ion St at es,  and a 

deferent ial  at t i t ude t owards St at es’  prerogat ives in t he sphere of  language is 

clearly enshrined in t he European t reat ies.  The reason is a simple syl logism:  

language is somet hing t hat  belongs t o people;  people is t he int imat e base of  

nat ional ident it y;  t herefore language is t he core of  nat ional ident it y,  t hat  t he EU 

“ respect s”  (art icle 6.3 TEU).  Thus t he St at es decide,  t he EU recognizes and 

respect s,  and cannot  even change it s role because t his would imply a change in 

it s const it ut ional nat ure,  which can be modif ied only by t he St at es act ing 

unanimously.  The inf luence of  t he Union in t he language sphere is l imit ed t o it s 

own organizat ion,  and also in t his f ield t he St at es ret ain a vet o right  (art .  290 

TEC).  From a legal ist ic/ formal ist ic point  of  view,  t he Communit y level shal l  

simply surrender t o t he exclusive St at e compet ence in t he language f ield.  

It  is t herefore at  member st at e’ s level t hat  t he legal ident if icat ion and 

prot ect ion of  language(s) and language diversit y is det ermined,  whereas t he role 

of  t he Union is l imit ed t o t he presumpt ion of  cult ural  and l inguist ic diversit y (art .  

22 of  t he Chart er of  fundament al r ight s of  t he EU),  t o t he recognit ion of  t he 

choice made by each member st at e regarding it s nat ional ident it y (art .  6.3 TEU) 

and,  where possible,  t o «cont ribut e t o t he f lowering of  cul t ures of  t he member 

st at es,  while respect ing t heir nat ional and regional diversit y» (art .  151.1 TEC).  

Consequent ly,  only t he member st at es can represent  t he dif ferent  

cul t ural / l inguist ic communit ies which (must ) const it ut e Europe,  and t he 

l inguist ic plural ism of  t he Union coincides wit h t he l inguist ic plural ism of  t he 

St at es,  including of  course t he sub-nat ional level (l ike in Finland,  Spain,  It aly 

and,  t o some ext ent ,  Aust ria and even Great  Brit ain).  The European (cult ural  

and) l inguist ic plural ism is det ermined by t he f ree choice of  each member st at e 

regarding (int ernal) l inguist ic and cult ural  plural ism,  and is t he sum of  t he 

ident it ies (cult ural ly and l inguist ical ly plural  or not ) of  al l  member st at es.  

What  are t he consequences of  t he t heory of  t he int egrat ed const it ut ional ism 

appl ied t o l inguist ic plural ism? Given t hat  l inguist ic plural ism cannot  be imposed 

on t he St at es by formal rules of  t he Communit y,  can t his occur by means of  t he 

int egrat ed nat ure of  (Member) St at es and Communit y? 
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Having regard t o art icle 290 TEC and t o art icle 8 of  regulat ion no.  1/ 195815,  

t he compromise bet ween t he double reciprocal imposit ion wit hin t he int egrat ed 

emerges.  «Linguist ic plural ism wit hin t he EU does not  go beyond a mere 

int erst at e plural ism.  However – t aking int o account  t he domest ic rules on 

language of  each member st at e and t hus conf irming t hat  language regulat ion st i l l  

remains wit hin t he realm of  member st at es – t he l inguist ic plural ism of  t he EU 

could also comprise t he inf ra-st at e l inguist ic plural ism.  At  least  on t he base of  

t he t ext  [of  art icle 8]  and of  t he reference t o St at e rules cont ained in it ,  i t  does 

not  seem t hat  t he of f icial  st at us of  al l  languages must  be referred only t o t he 

St at e and t o al l  t he St at e’ s t errit ory (l ike in t he case of  Belgium).  On t he 

cont rary,  i t  seems t hat  l inguist ic plural ism can (even t hough it  does not  

necessari ly) also be a t errit orial  or minorit y plural ism (as it  could be in t he case 

of  Finland,  It aly or Spain)».16 

In addit ion,  wit hin t he int egrat ed const it ut ional space,  t he “ const it ut ional 

element s”  st emming f rom ot her (less int egrat ed) geo-j uridical areas,  l ike t he 

Council  of  Europe and t he OSCE,  are of  paramount  import ance in t he issue of  

language.17 Simpl if ying,  i t  can be said t hat  what  cannot  be “ imposed”  by t he EU 

concerning l inguist ic plural ism of  t he St at es,  is increasingly “ recommended”  by 

t he Council  of  Europe and by t he OSCE,  t hen slowly rat if ied and implement ed by 

t he St at es and by t his means it  becomes part  of  t he int egrat ed space and t hus 

also of  t he const it ut ional law of  t he EU.  

 

2) Territ orial  plural ism 

A clarif ying analogy can be seen wit h t he emergence of  t errit orial  plural ism in 

Europe:  For a long t ime,  t he EC/ EU was considered t o be “ bl ind”  where t he 

int ernal t errit orial  set t ing out  of  t he member st at es was concerned but ,  also due 

t o t he role played by some crucial  act s of  t he Council  of  Europe (l ike in 

part icular t he Madrid Out l ine Convent ion on Trans-f ront ier Co-operat ion bet ween 

 

 
15  «If  a member st at e has more t han one of f icial  language,  t he language t o be used shal l ,  at  

t he request  of  such St at e,  be governed by t he general rules of  i t s law».  
16  R.  Toniat t i,  Los derechos del plural ismo cult ural,  not e 10,  p.  44.  
17  See in part icular t he Council  of  Europe’ s inst rument s which have a decisive inf luence on 

t he int ernal l inguist ic plural ism of  t he St at es,  l ike t he European Chart er of  Regional and 
Minorit y Languages,  t he European Framework Convent ion on t he Prot ect ion of  Nat ional 
Minorit ies,  et c.  and of  course t he case law of  t he European Court  of  Human Right s.  
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Territ orial  Communit ies or Aut horit ies of  1980),  t he recognit ion of  Regions at  

Communit y level emerged more and more,  and became enshrined in t he Treat y 

(art .  263-265),  recognized by t he j urisprudence18 and addressed by t he 

legislat ion.19 

Territ orial  plural ism is one of  t he charact erist ic feat ures of  t he inst it ut ional 

st ruct ure of  t he EU.  Tradit ional ly,  dif ferent  approaches t owards t errit orial  

arrangement s are fol lowed by t he member st at es of  t he EU,  reaching f rom 

federal St at es (Belgium,  Germany,  Aust ria) t o “ regional”  syst ems (Spain,  It aly,  

t he UK),  t o unit arian models (France20 and smaller St at es l ike The Net herlands,  

Denmark,  et c. ).  However,  t hese cat egories are present ly chal lenged by profound 

processes of  t ransformat ion,  causing a decreasing signif icance of  t he dist inct ion,  

which,  however,  remains relevant  in some residual cases.21 The inf luence of  t he 

process of  European int egrat ion in changing t hese concept s and merging t hem 

int o t he new paradigm of  mult i level governance is general ly perceived.  This 

process is also inf luencing t he candidat e count ries,22 in such a way t hat  i t  can be 

argued t hat  mult i level governance is already part  of  t he acquis communaut ai re.  

The non-binding-binding paradigm,  here,  seems t o be t he NUTS model:  

Al t hough t he Commission has never direct ly inf luenced t he process of  

regional izat ion in t he accession count ries,  l imit ing it s role t o impl icit  advice,  al l  

count ries gave t hemselves a regional st ruct ure in view of  t he EU st ruct ural  

pol icy.  Main goal has been t he est abl ishment  of  sel f -managing local aut horit ies 

and t he format ion of  NUTS-compat ible regions,  as required for st ruct ural  funds’  

 

 
18  Cf .  in part icular CFI,  j udgment  of  15 June 1999,  case T-288/ 97,  Friul i-Venezia Giul ia v.  

Commission,  ECR p.  1871 and j udgment  of  15 December 1999,  cases T-132/ 96 and T-
143/ 96,  Freist aat  Sachsen and Volkswagen AG and Volkswagen Sachsen GmbH v.  
Commission,  ECR,  p.  3663,  when t he Court  recognized an aut onomous locus st andi for 
Regions.  See furt her M.  Dani,  Regions’  St anding Before EU Court s,  in R.  Toniat t i,  M.  Dani,  
F.  Palermo (eds. ),  An Ever More Complex Union,  Baden Baden,  Nomos,  t o be publ ished 
2003.  

19  See in part icular t he whole regional pol icy of  t he EU.  
20  At  least  unt i l  t he const i t ut ional reform of  March 28t h 2003,  which deeply changed t he 

French t errit orial  st ruct ure.  
21  See It al ian const it ut ional Court ,  j udgment  no.  106/ 2002,  in which t he court  declared t hat  

t he regions cannot  name t heir assemblies “ parl iament ” ,  being t his noun reserved t o t he 
only sovereign assembly,  t he nat ional parl iament .  

22  See M.  Brusis,  Bet ween EU Requirement s,  Compet it ive Pol it ics and Nat ional Tradit ions:  Re-
creat ing Regions in t he Accession Count ries of  Cent ral  and East ern Europe,  in Governance,  
vol.  15 (2002),  no.  4,  p.  544.  
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obj ect ive 1 el igibi l i t y.  In general,  al l  t he candidat e count ries have adopt ed a 

NUTS classif icat ion for t he respect ive nat ional t errit ory,  agreed wit h t he 

European Commission and Eurost at .  

4.  Concluding remarks 

It  can be concluded t hat  t he “ int egrat ed St at e”  is not  a St at e t hat  can f reely 

decide,  wit hout  considering t he exist ence of  t he ot her const it ut ional levels,  

upon issues which are af fect ed by dif ferent  layers of  governance,  even if  t hey 

formal ly fal l  int o it s exclusive sphere of  power.  St at es are st i l l  t he mast ers of  

compet ence f ields l ike language and t erri t orial  arrangement s for t hemselves and 

wit hin t he EU,  but  t hey are so insofar as t hey are int egrat ed.  Linguist ic and 

t errit orial  plural ism is t hus more and more a const it ut ional consequence of  t he 

int egrat ed nat ure of  t he member st at es,  which t he Union f irst  cont ribut es t o 

inf luence,  and t hen imposes on it sel f  t o respect .  

What  are t he values t hat  t he int egrat ed const it ut ional ism imposes t o bot h t he 

member st at es and t he Union? 

It  can be argued t hat  t hey are basical ly t he same values t hat  l imit  t he 

int egrat ion (t errit orial ,  cul t ural  and inst it ut ional plural ism,  rule of  law,  

prot ect ion of  fundament al r ight s,  et c. ).  These element s can be considered as t he 

common core of  t he int egrat ed const it ut ional space,  in which bi-direct ional 

ideological prescript ion t akes place:  ideological prescript ion of  t he member 

st at es vis-a-vis t he EU and ideological prescript ion of  t he EU vis-a-vis t he 

member st at es,  in a circular process of  reciprocal value-driven int egrat ion.  

This core of  principles (ideological underpinnings of  t he int egrat ed 

const it ut ional space) is at  t he same t ime a prescript ion and a l imit at ion,  because 

it s cont ent s cannot  be unilat eral ly amended by any of  t he const it ut ional spheres 

of  t he int egrat ed space,  but  “ only”  permanent ly inf luenced by each of  t hem.  

 

 


